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[ B-190734 J 


Compensation—Overtime—Fair Labor Standards Act—Compen- 
satory Time 


Employee of the National Security Agency covered by Fair Labor Standards Act 
(ELSA) overtime pay requirements pursuant to solicitation by agency volun- 
teered to work overtime. He knew that in lieu of overtime compensation he 
would receive compensatory time off under 5 U.S.C. 5548. He is not entitled to 
additional pay under FLSA, since he is also entitled to overtime pay under title 
5, U.S. Code, equal to or greater than his FLSA entitlement. In such cases regu- 
lations provide that employee may voluntarily accept compensatory time as full 
remuneration for overtime performed. 


Compensation—Overtime—Compensatory Time—Overtime _ v. 
Compensatory Time 


National Security Agency solicited nonexempt employee under FLSA to volun- 
teer to work overtime supervising cleaning crews in restricted area with under- 
standing he would receive compensatory time off in lieu of overtime. No funds 
were available to pay overtime, and overtime would not have been performed 
without a volunteer willing to accept compensatory time off. There is no violation 
of the Fair Labor Standards Act, 29 U.S.C. 201 e¢ seq. (Supp. IV, 1974), in 
giving compensatory time off under such circumstances. 


In the matter of Richard P. Barnitt—Overtime Compensation, 


October 2, 1978: 


By letter of November 15, 1977, Serial N41/0664, with enclosures, 
Mr. W. Smallets, Chief, Finance and Accounting, National Security 
Agency, requested an advance decision regarding the entitlement of 
Mr. Richard P. Barnitt to overtime compensation under the provisions 
of the Fair Labor Standards Act (FLSA), 29 U.S.C. §§ 201 e¢ seg. 
(Supp. IV, 1974). Mr. Barnitt is a nonexempt employee under FLSA. 
His entitlement to overtime under title 5, United States Code, is equal 
to or greater than his entitlement under FLSA. 

The record shows that between May 5, 1974, and August 9, 1975, 
and between September 21, 1975, and March 20, 1976, the claimant 
worked overtime supervising cleaning crews in a restricted area. The 
overtime was solicited by the agency and worked with the understand- 
ing that the claimant would receive compensatory time off in lieu of 
overtime. There were no funds available to pay overtime for this work 
and in the absence of a volunteer supervisor willing to receive compen- 
satory time off in lieu of overtime, the area was not cleaned. 

Mr. Barnitt now claims overtime compensation for the overtime 
which he worked. He contends that under FLSA he cannot be re- 
quired to take compensatory time off. Thus, he urges that since he was 
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never given an opportunity to choose between overtime and compen- 
satory time off, he is entitled to overtime. 

Under the provisions of 29 U.S.C. § 204(f) the Civil Service Com- 
mission is authorized to administer the provisions of the Fair Labor 
Standards Act. Accordingly, by letter of February 27, 1978, we re- 
quested a determination from the Commission’s Pay Policy Division 
with regard to Mr. Barnitt’s entitlement to overtime compensation. 
In its reply, dated April 12, 1978, the Commission stated that it has 
held that there is no violation of FLSA in similar situations, where 
employees worked overtime with the understanding that they would 
receive compensatory time off as no funds to pay overtime were avail- 
able. Thus, it found Mr. Barnitt was not entitled to overtime. 

Overtime for Federal employees is authorized by title 5, United 
States Code, and by the Fair Labor Standards Act for nonexempt 


employees. An employee’s entitlement to overtime may be based on 
title 5, FLSA, or both. 


Section 5542 of title 5, U.S.C., provides in pertinent part as follows: 


(a) For full-time, part-time and intermittent tours of duty, hours of work 
officially ordered or approved in excess of 40 hours in an administrative work- 
week, or (with the exception of an employee engaged in professional or techni- 
eal engineering or scentific activities for whom the first 40 hours of duty in an 
administrative workweek is the basic workweek and an employee whose basic 
pay exceeds the minimum rate for GS-10 for whom the first 40 hours of duty 
in an administrative workweek is the basic workweek) in excess of 8 hours in a 
day, performed by an employee are overtime work and shall be paid for, except 
as otherwise provided by this subchapter, at the following rates: 

(1) For an employee whose basic pay is at a rate which does not exceed the 
minimum rate of basic pay for GS-10, the overtime hourly rate of pay is an 
amount equal to one and one-half times the hourly rate of basic pay of the em- 
ployee, and all that amount is premium pay. 


* * % * * * * 


The Fair Labor Standards Act at section 207 of title 29 U.S.C. 
contains the following pertinent provision : 


(a) (1) Except as otherwise provided in this section, no employer shall em- 
ploy any of his employees who in any workweek is engaged in commerce or in 
the production of goods for commerce, or is employed in an enterprise engaged 
in commerce or in the production of goods for commerce, for a workweek longer 
than forty hours unless such employee receives compensation for his employment 
in excess of the hours above specified at a rate not less than one and one-half 
times the regular rate at which he is employed. 


There are no provisions for compensatory time off under FLSA. 
However, title 5 permits compensatory time off in lieu of overtime at 
section 5543 (a) which states: 


(a) The head of an agency may— 

(1) on request of an employee, grant the employee compensatory time off 
from his scheduled tour of duty instead of payment for an equal amount of time 
spent in irregular or occasional overtime work ; and 

(2) provide that an employee whose rate of basic pay is in excess of the 
maximum rate of basic pay for GS-10 shall be granted compensatory time off 
from his scheduled tour of duty equal to the amount of time spent in irregular 
or occasional overtime work instead of being paid for that work under section 
5542 of this title. 
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The Civil Service Commission has issued instructions in Attach- 
ment 1 to FPM Letter 551-6, dated June 12, 1975, covering the use of 
compensatory time off where Title 5 and FLSA overlap. Paragraph 
Ald(2) of Attachment 1 states that compensatory time off may be 
substituted for overtime pay if an employee’s entitlement to over- 
time under title 5 is equal to or greater than his entitlement to over- 
time under FLSA. As stated earlier, the record in the present case 
shows that Mr. Barnitt’s entitlement to overtime under title 5 is equal 
to his entitlement under FLSA. Therefore, there was no requirement 
under FLSA that he must receive overtime pay. And, there was no 
prohibition against giving Mr. Barnitt compensatory time off at his 
request in lieu of overtime pay. 

Mr. Barnitt’s contention that he is entitled to overtime pay is 
apparently based on the fact that he was not given a choice between 
receiving overtime pay or taking compensatory time off as is provided 
in applicable NSA regulations and para. A3b(2) of Attachment 1 to 
FPM Letter 551-6. However, FPM Letter 551-6 does not address 
situations where no funds are available for payment of overtime and 
employees are invited to work overtime for time off only. As stated 
earlier, the Civil Service Commission has determined that under such 
circumstances there is no violation of FLSA if an employee is not 
given a choice between overtime pay and compensatory time off. 

Consistent with the Civil Service Commission report of April 12, 
1978, we find that the claim of Mr. Barnitt is not compensable under 
the Fair Labor Standards Act, 29 U.S.C. §§ 201 e¢ seg. 


[ B-191388 J 


Statutes of Limitation—Claims—Date of Accrual—Compensation 
Payments—Back Pay 

Employee of Federal Aviation Administration alleges he was detailed to a higher 
grade position from July 1968 to July 1969. Employee’s claim is barred by the 
statute of limitation which precludes consideration of a claim not received in our 
Office within 6 years after the date first accrued. Claim accrues on the date serv- 


ices in question were performed, not on the date that Turner-Caldwell was 
decided. 50 Comp. Gen. 607 and 34 Comp. Gen. 605, distinguished. 


In the matter of Richard C. Clough—Claim of Backpay for Detail 
and Wrongful Classification, October 3, 1978: 


This action concerns an appeal by Richard C. Clough from the 
denial by our Claims Division of his claim for a retroactive promotion 
and backpay between grades GS-14 and GS-15, from July 26, 1968, 
to July 7, 1969. 

The record shows that Mr. Clough first filed claim for backpay 
with General Accounting Office (GAO) by letter dated May 28, 1976, 
received June 2, 1976. Our Claims Division denied this claim on the 
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grounds that since it was not received in GAO within 6 years after 
the date it first accrued, the claim was barred by the statute of limita- 
tions of 81 U.S.C. 71a (Supp. V, 1975). 

Mr. Clough requested reconsideration on the ground that his claim 
was timely filed because it first accrued on December 5, 1975, as the 
result of our decision in the Matter of Turner-Caldwell, 55 Comp. Gen. 
539 (1975), and 34 Comp. Gen. 605 (1955). The Claims Division ad- 
vised Mr. Clough that on reconsideration his claim was again denied as 
not timely filed. 

Mr. Clough has appealed the settlement of the Claims Division, 
specifically requesting a decision as to the meaning of the phrase the 
“date the claim first accrued” with respect to a claim for backpay 
under 5 U.S.C. 5596 (1976). For the following reasons, we find that 
in this context, the “date the claim first accrued” refers to the date on 
which the work in question was performed. 

In our decision, Matter of Marie Grant, 55 Comp. Gen. 785 (1976), 
we ruled that the 7urner-Caldwell criteria for promotion and backpay 
applied retroactively to extended details to higher-grade positions, 
but only to claims filed within the 6-year period applicable to claims 
cognizable by our Office, as specified in 31 U.S.C. 71a. In subsequent 
cases involving claims for retroactive promotion and backpay for 
details which took place prior to the date of the Turner-Caldwell case 
we have uniformly calculated the 6-year period, for the purposes of 
the running of the above-cited statute of limitation, from the date of 
the actual performance of the work. Moreover, in cases in which we 
have granted backpay pursuant to 7’wrner-Caldwell, we excluded from 
computation that period of the detail which occurred more than 6 
years prior to the date on which the claim was received in our Office. 
See Matter of Sam Friedman et al., B-189690, February 16, 1978; 
Matter of Freddie L. Baker, B-190841, February 15, 1978; and Matter 
of Donald B. Sylvain, B-190851, February 15, 1978. 

It is apparent that in cases similar to that of Mr. Clough we 
consider the date of performance of the work to be the date of accrual 
of the claim. This interpretation is suggested by our decision in Marie 
Grant. If Mr. Clough’s reasoning were correct, then all similar claims 
based on retroactive application received in our Office after 7urner- 
Caldwell would accrue on December 5, 1975, and all would become 
barred on the same date, 6 years later. We did not so hold in the Marie 
Grant case, rather we stated simply that such claims would be subject 
to the usual 6-year statute of limitation. 

Mr. Clough asserts that our decisions 50 Comp. Gen. 607 (1971) 
and 34 zd. 605 support his reasoning. In 50 Comp. Gen. 607, and 34 7d. 
605, we considered situations in which an agency determination of the 
validity of the claim was statutorily required in order for the claim 
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to be payable. Under those circumstances, we held that the claim does 
not accrue, for purposes of the running of the statute of limitations, 
until a determination of the validity of the claim by a designated 
agency. Our decision in 7'urner-Caldwell constitutes no such adminis- 
trative determination of the valadity of Mr. Clough’s claim. Accord- 
ingly the holdings in 50 Comp. Gen. 607, and 34 id. 605, are not appli- 
cable to the circumstances in Mr. Clough’s case. 

In 29 Comp. Gen. 517 (1950) we held that for the purpose of 
computing the statute of limitations for claims filed in our Office : “the 
date of accrual of the right which now is asserted * * * was the 
particular [day] on which the services for which extra compensation 
* * * is claimed were rendered.” This interpretation refutes the 
claimant’s contention that the date of accrual did not occur until a 
later time, i.e., the day on which the Government refused to pay for the 
services rendered. This reasoning obviously supports the position of 
the Claims Division in the instant case, and Mr. Clough’s reliance 
on this case for support is misplaced. 

Accordingly, the Claims Division properly determined that Mr. 
Clough’s claim accrued on the dates of his detail. Since it was filed 
more than 6 years later, the claim is barred, and the action of the 
Claims Division is sustained. 


[ B-191921 J 


Interest—Back Pay—Statutory Authority Required 


Pursuant to 5 C.F.R. 713.217, Securities and Exchange Commission (SEC) ad- 
justed employee’s complaint of discrimination by agreement to authorize retro- 
active promotion and accompanying backpay plus interest. The SEC has no 
authority to allow payment of interest. It is well-settled rule of law that interest 
may be assessed against Government only under an express statutory authority 
and neither Equal Employment Opportunity Act of 1972 nor the incorporated 
provisions of title VII provide express authorization of interest against 
Government. 


In the matter of Gene A. Albarado—Interest on Backpay Arising 
Out of Discrimination Complaint, October 4, 1978: 


This action is in response to a request dated May 5, 1978, from 
Mr. Lawrence H. Haynes, Comptroller of the Securities and Exchange 
Commission (Commission), for a decision as to whether the Commis- 
sion may authorize the payment of interest to Mr. Gene A. Albarado, 
an employee of the Commission, in connection with an award of 
backpay. 

The record shows that on April 6, 1977, Mr. Albarado filed an 
Equal Employment Opportunity complaint alleging that the Com- 
mission had engaged in discrimination against him. 

On April 8, 1978, Mr. Albarado and the Commission agreed upon 
an adjustment of Mr. Albarado’s discrimination complaint pursuant 


284-048 O - 78 - 2 
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to 5 C.F.R. 713.217 and a memorandum was signed setting forth the 
terms of the informal settlement of the complaint. The terms of the 
adjustment provided that Mr. Albarado would be granted a retro- 
active promotion and accompanying backpay for the period Septem- 
ber 26, 1976, to April 10, 1977. In a memorandum dated April 18, 
1978, the terms of informal adjustment of Mr. Albarado’s complaint 
were amended to include the payment of interest on the backpay 
award, provided that the General Accounting Office determines that 
the payment of such interest is proper. 

The Equal Employment Opportunity Act of 1972, Public Law 92- 
261, 86 Stat. 111, amended title VII of the Civil Rights Act of 1964, 
42 U.S.C. 2000e et seg., to prohibit discrimination in Federal employ- 
ment on the basis of race, color, religion, sex, or national origin. Sub- 
section 2000e-16(b) of title 42 provides in pertinent part that the 
Civil Service Commission shall have the authority to enforce the pro- 
visions of title VII with regard to Federal employees through appro- 
priate remedies including reinstatement or hiring of employees with 
or without backpay, as will effectuate the policies of title VII and 
shall issue such rules, regulations, orders, and instructions as it deems 
necessary and appropriate to carry out its responsibilities. 

The Commission’s regulations implementing title VII provisions 
pertaining to complaints of discrimination are found in Part 713 of 
title 5, C.F.R. Those regulations give each Federal agency broad 
authority to take remedial action in discrimination cases. Section 
713.221 of title 5, C.F.R., provides in pertinent part as follows: 

(ec) The decision of the agency shall require any remedial action authorized 
by law determined to be necessary or desirable to resolve the issues of discrimina- 


tion and to promote the policy of equal opportunity, whether or not there is a 
finding of discrimination. * * * 


See also 5 C.F.R. 718.271(b). 

Concerning the payment of interest in connection with a backpay 
award, it is a well-settled rule of law that interest may be assessed 
against the Government only under an express statutory or contrac- 
tual authorization. Fitzgerald v. Staats, 578 F.2d 435 (D.C. Cir. 1978) ; 
45 Comp. Gen. 169 (1965) ; and 54 id. 760 (1975). Neither the Equal 
Employment Opportunity Act of 1972 nor the incorporated provi- 
sions of title VII provide an express authorization of interest against 
the Government. In the absence of an express provision in title VII 
allowing interest in claims against the Government, there is no basis 
to allow the payment of interest under title VII. Fischer v. Adams, 
572 F.2d 406 (1st Cir. 1978) ; Richerson v. Jones, 551 F.2d 918, 925 
(3d Cir. 1977). Thus, there is no authority for the Commission to 
authorize the payment of interest in connection with the adjustment 
of Mr. Albarado’s discrimination complaint. 
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In accordance with the above, the Commission may not pay Mr. 
Albarado interest in his award of backpay. 


[ B-143189 J 


Concessions—Contracts—Modification—Consideration 


Secretary of Interior has determined, and General Accounting Office (GAO) 
concurs, that provision in standard National Park Service concession contract 
requiring concessioner to furnish accommodations at reduced rates to Federal 
employees in parks on official business is not in best interest of Government, 
despite reduced cost, because of risk and appearance of improper conflict of 
interest. Although generally vested contract rights may not be waived without 
consideration, GAO will not object to elimination of clause in question where 
cost saving is determined to be outweighed by adverse effect on Government of 
clause. 40 Comp. Gen. 234, distinguished. 

In the matter of Elimination from Standard National Park Service 


Concession Contract of Federal Employee’s Discount Provision, 
October 11, 1978: 


The Secretary of the Interior requested our opinion on the legality 
of the unilateral elimination, by the Department of the Interior, of 
the Federal and State employees’ discount provision from National 
Park Service (NPS) concession contracts now in force. That provi- 
sion in the standard contract reads as follows: 

SEC. 15. Accommodations for Government Employees. The Concessioner shall 
furnish (available transportation within the (area) (park) free of charge, and 
other) accommodations at reduced rates, to Federal and State employees visiting 
the (area) (park) on official business and to the employees of the (area) (park) 
away from their regularly assigned stations, upon the presentation of proper 
credentials. Payments made by such employees in the absence of such credentials 
shall be without prejudice to a refund upon later submission thereof. 

The question arises because this Office has held that the same dis- 
count provision is a requirement in the interest of the Government 
and that the Secretary of the Interior has no authority “to unilater- 
ally relieve the concessioner of the contract obligation, in the absence 
of adequate consideration therefor moving to the Government.” 40 
Comp. Gen. 234, 239 (1960). This opinion was premised upon the 
well established rule that, without a compensating benefit to the 
United States, Government agents and officers have no authority to 
dispose of the money or property of the United States, to modify ex- 
isting contracts, or to surrender or waive vested contract rights. 35 
Comp. Gen. 56, 59 (1955) ; 40 id. 234, 239 (1960) ; Christine v. United 
States, 237 U.S. 234 (1915) ; Pacific Hardware v. United States, 49 Ct. 
Cl. 327, 335, 337 (1914). 


Under present practice, the discount provision here in issue may 
represent a monetary benefit to the United States. See 40 Comp. Gen. 
234, supra. Federal employees receiving a subsistence allowance while 
on official business in national parks will, where the discount provi- 





8 DECISIONS OF THE COMPTROLLER GENERAL [58 


sion is in force, incur lower daily expenses. See 5 U.S.C. § 5702 (1976). 
This benefits the Government since its reimbursement to employees on 
official business will be lower. 

The Secretary now urges that the discount provision is detrimental 
to proper administration of NPS concessions, as it presents both the 
risk and appearance of an improper conflict of interest. Our Office for 
a number of years, as a matter of policy, has forbidden its officials 
from taking advantage of the discount. In a letter dated June 7, 1963 
(B-151705), this Office, in commenting on the discount clause of the 
standard concession contract, noted that while there were no legal 
grounds for disallowing its inclusion in the contract, 

* * * it is questionable in any event whether it is desirable or appropriate to 

authorize or require a park concessioner to provide a service free of charge or at 
a reduced rate to either a Federal or State employee * * *. 
Implicit reference is made to the potential for improper influence of 
Government officials that inheres in a situation where a regulated 
entity confers monetary benefits upon the officials charged with the 
duty to regulate it. 

The Secretary cites the concern expressed in a Joint Report by the 
Committee on Government Operations and the Committee on Small 
Business (H.R. Rep. No. 869, 94th Cong., 2d Sess. 46 (1976) ) which 
his Department shares. The Joint Report cites with approval the fol- 
lowing portion of an earlier House Government Operations Commit- 
tee report: 

* * * Government employees who, on behalf of the Government, exercise super- 
visory responsibilities over private interests should avoid both any actual conflict 
of interest, and also the appearance of any conflict of interest which might arise 
by receiving from such private interests any personal favors, gifts, or perquisites 
in connection with the performance of their official duties. Such favors tend to 
create in the employee a sense of personal obligation to the company or person 
providing it which may be inconsistent with his primary responsibility to the 
public interest. 

Moreover, the furnishing of such accommodations and the acceptance thereof 


by Government officials in the performance of their official duties could violate 
the conflict-of-interest laws. H.R. Rep. No. 88-306, 8 (1963) . 


The Committees ultimately recommended that 


[t]he Secretary of the Interior * * * promptly publish regulations prohibiting 
National Park Service concessioners from providing discounts for food and lodg- 
ing to Federal employees or their families, notwithstanding any provision in 
existing concession contracts or permits. 

Clearly, then, there are competing considerations involved in this 
decision : 

(a) the monetary benefits which will accrue to the Government 
from operation of the discount provision, and 

(b) the interest of the Government in avoiding the appearance of 

conflicts of interests and in maintaining public confidence in 
the Government. 
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Vested contract rights would be of little value to the United States 
if they could be arbitrarily waived by Government agencies. This was 
the guiding principle in the formulation of our 1960 opinion and is 
no less valid today. However, a studied administrative determination 
that the elimination from a contract of a vested right of the United 
States would, on balance, be “in the best interest” of the United States, 
would not be inconsistent with that principle. 

Our opinion of 1960 dealt exclusively with the question of unilateral 
waiver where the Interior Department perceived that “there is no 
indication that the practice [embodied in the discount clause] is not 
fully consistent with the best interest of the United States * * *.” 40 
Comp. Gen. 234, 235. That opinion was not dispositive of the issue 
now before us, since the Interior Department has now taken the posi- 
tion that the retention of the discount provision would not be “in the 
best interest” of the United States. 

An arbitrary determination that a contract right was not in the best 
interest of the United States would, of course, be entitled to no weight, 
nor would it be permissible to relinquish a vested contract right of the 
United States merely because it was of relatively little value. How- 
ever, agencies may give recognition to other than purely financial in- 
terests of the United States in deciding whether there is a benefit to 
the United States in relinquishing a contract right. In this case, there 
is ample basis for a finding by the Department that, as the Secretary 
says: “[t]he few dollars saved by the Government are far outweighed 
by the inimical nature of a contractual provision which permits Gov- 
ernment employees who have responsibility for regulating the opera- 
tions of private enterprises to receive financial benefits from the regu- 
lated industry.” It might be said that the discount provision is, in 
effect, against public policy. 

In accordance with the foregoing, we would not be required to 
object to the elimination by the Interior Department of the discount 
provision from concession contracts now in force. We assume that 
there will be no objection from the contractor. 


[ B-149858 J 


Commerce Department—National Bureau of Standards—Working 
Capital Fund—Impairment—Definition 


National Bureau of Standards finances operations in part by charges to users of 
its services, paid into Working Capital Fund. Earned net income of the Fund 
must be paid into Treasury annually, except that it “may be applied first to 
restore any prior impairment” of the Fund. 15 U.S.C. 278b (1976). Impairments 
contemplated by this provision are operating losses. Bureau may not retain 
profits to offset increased costs—caused by inflation—of replacing equipment or 
facilities, nor can Bureau calculate depreciation of equipment and facilities based 
on replacement cost. 
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In the matter of Definition of “Impairment” in 15 U.S.C. 278b(f), 
October 12, 1978: 


This decision is in response to a memorandum from David S. 
Nathan, Controller of the Department of Commerce, asking whether 
the term “prior impairment” as used in 15 U.S.C. § 278b(f) could 
include impairment caused by inflation. 

The National Bureau of Standards, Department of Commerce 
(NBS), performs services for the United States Government, State 
or municipal governments, and others. It is authorized to charge for 
these services based on fixed prices or costs. 15 U.S.C. §§ 278, 275 
(1976). NBS finances its activities with a working capital fund estab- 
lished by statute. The statute requires that the amount of any earned 
net income resulting from the operation of the working capital fund 
(NBSWCF) at the close of each fiscal year be paid into the general 
fund of the Treasury. However, prior to such deposit, the net income 
may be applied first to “restore any prior impairment of the fund.” 
15 U.S.C. § 278b(f) (1976). 

Equipment or facilities acquired for carrying out functions of 
NBSWCEF are capitalized to the fund and their cost allocated by in- 
cluding an amount for depreciation, in fees charged users. However, 
due to inflation, the amounts recovered are insufficient to permit re- 
placement of the equipment or facilities at the end of their useful lives. 
Therefore, the Controller asks whether the phrase “to restore any 
prior impairment” can be interpreted to mean impairment caused by 
inflation, and whether the NBSWCF may retain profits to offset in- 
creased costs in replacing equipment or facilities. For the following 
reasons, our answer is no to both the questions asked. 

The inquiry assumes that the increased cost of equipment is the 
result of inflation and not attributable to other factors (e.g., product 
improvement) and also that NBS will still have a need for the equip- 
ment or facility at the end of its useful life (7.e., that it will in fact 
be replaced). Such assumptions might not be warranted in every case. 
However, we direct the following discussion to those cases where such 
assumptions are correct. 

“Tmpairment” is not a word of art with a well-defined meaning 
in the practice of accounting. The dictionary definition of “impair” 
is to “make worse; to diminish in quantity, value, excellence or 
strength; to do harm to.” Webster's Third New International Diction- 
ary of the English Language, Unabridged (Springfield, Mass., G&C. 
Merriam Co., 1966), p. 1031. While it could be argued that the Con- 
gress, by appropriating a specific amount of money to establish a 
working capital fund, intended that the amount in the fund be periodi- 
cally redetermined to reflect changes in the value of the dollar (up 
or down) so that the buying power of the fund could remain constant 
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vis-a-vis price levels on the date of its establishment, we doubt that 
the Congress would impose such a complex accounting requirement 
on agencies without expressly stating such an intention. Thus we 
doubt that the impairment contemplated was the lessening of the 
value of the fund by means of a lessening in the value of the dollar. 
However, this is in effect what NBS is suggesting in its proposal. 

The NBSWCF was initially established by the Deficiency Appro- 
priation Act of 1950, approved June 29, 1950, 64 Stat. 279, and funded 
in the amount of $3 million. (As a result of subsequent appropriations 
by the Congress, the NBSWCF is now capitalized in the amount of 
$24.3 million.) Subsequently, this provision was amended and added 
to the Organic Act of the NBS (Act of March 3, 1901, ch. 872, 31 Stat. 
1449), by section 2 of the Act of August 3, 1956, ch. 906, 70 Stat. 959 
(1956 Act), 15 U.S.C. § 278b (1976). 

Section 3 of the NBS Organic Act, as amended by the 1956 Act, 
provides in pertinent part as follows: 

The bureau shall exercise its functions for the Government of the United 
States and for international organizations of which the United States is a 
member; for governments of friendly countries; for any State or municipal 
government within the United States; or for any scientific society, educational 
institution, firm, corporation, or individual within the United States or friendly 
countries engaged in manufacturing or other pursuits requiring the use of stand- 
ards or standard measuring instruments * * *. 15 U.S.C. § 273 (1976). 

Section 7 of the Organic Act, as amended by the 1956 Act, requires 
the Secretary of Commerce to: 


* * * charge for services performed under the authority of section 273 of 
this title, except in cases where he determines that the interest of the Govern- 
ment would be best served by waiving the charge. Such charges may be based 
upon fixed prices or costs. The appropriation or fund bearing the cost of the 
services may be reimbursed, or the Secretary may require advance payment 
subject to such adjustment on completion of the work as may be agreed upon. 
15 U.S.C. § 275a (1976). 


Section 12 of the Organic Act, as amended by the 1956 Act, provides 
in pertinent part that: 


(d) Credits. 

The fund may be credited with advances and reimbursements, including re- 
ceipts from non-Federal sources, for services performed under the authority 
of section 273 of this title. 

(e) Cost defined. 

As used in this chapter, the term “cost” shall be construed to include directly 
related expenses and appropriate charges for indirect and administrative 
expenses. 

(f) Distribution of earnings; restoration of prior impairment. 

The amount of any earned net income resulting from the operation of the 
fund at the close of each fiscal year shall be paid into the general fund of the 
Treasury : Provided, That such earned net income may be applied first to restore 
any prior impairment of the fund. 15 U.S.C. § 278b (1976). 


In explaining the addition of subsections 12(d), (e) and (f) to 
the NBS Organic Act, the report of the Senate Interstate and Foreign 
Commerce Committee, states in pertinent part that: 


Subsection (d) will also provide authority, not now provided, to make pay- 
ments to the fund in advance of performance of services. This authority will 
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enable the Bureau to avoid shortages in operating cash without receiving addi- 
tional appropriations to increase the working capital. During periods of emer- 
gency increases in program activity, the Bureau has been faced with a serious 
shortage of operating cash which occasionally has necessitated delays in pay- 
ment of vouchers for services received. 

Subsection (e) presents a more general definition of the term “cost” than is 
presently incorporated in the authority for the use of the fund. The act which 
originally established the working capital fund provided that reimbursements 
shall include handling and related charges, reserves for depreciation of equip- 
ment and accrued leave, and building construction and alterations directly related 
to the work for which reimbursement is made. Subsection (e) will permit the 
inclusion of any or all of these elements in the determination of costs of services 
performed but would not preclude the charging of other items. Accordingly, the 
accounting system to be followed in connection with the use of the working 
eapital fund would be left to the administrative discretion of the Department 
of Commerce, subject, of course, to the requirements of the Bureau of the 
Budget, the Treasury Department, and the Comptroller General. 

Since a significant part of the work performed by the Bureau would be paid 
for on the basis of fixed prices or fees, the procedure for handling surpluses 
or deficits in the capital of the fund is needed. Subsection (f) provides for the 
depositing of any earned net income in the general fund of the Treasury after 
first restoring any deficit in working capital due to prior operating losses. S. Rep. 
No. 1171, 84th Cong., 1st Sess., p. 4 (1955). 


Thus the “impairment of the fund” contemplated appears to be the 
operating losses sustained by providing services to other agencies at a 
fixed price which might not recover the total cost of performing the 
service. See also Hearings before a Subcommittee of the Senate Com- 
mittee on Interstate and Foreign Commerce on S. 2060, 84th Cong., 
1st Sess. 8 (1955). Furthermore, this interpretation is consistent with 
the earlier law and legislative history dealing with the operation of 
working funds. For example, Congress imposed on the Bureau of En- 
graving and Printing Fund, established under section 2 of the Act of 
August 4, 1950, ch. 558, 64 Stat. 409, the following requirement : 

(e) Any surplus accruing to the fund in any fiscal year shall be paid into the 
general fund of the Treasury as miscellaneous receipts during the ensuing fiscal 
year: Provided, That any such surplus may be applied first to restore any im- 
pairment of the capital of the fund by reason of variations between the prices 
charged for work or services and the amount determined to be the actual cost of 
performing such work or services. [Italic supplied.] 31 U.S.C. § 181a (1970). 

Also, when the Treasury General Supply Fund was reconstituted 
into the General Services Administration General Supply Fund by 
section 109 of the Federal Property and Administrative Services Act 
of 1949, approved June 30, 1949, ch. 288, 63 Stat. 382, the Congress 
provided in pertinent part that : 

(e) Annual audit ; surplus; report to Congress. 

The Comptroller General of the United States shall make an annual audit of 
the General Supply Fund as of June 30. and there shall be covered into the United 
States Treasury as miscellaneous receipts any surplus found therein, all assets. 
liabilities, and prior losses considered, above the amounts transferred or appro- 
priated to establish and maintain said fund. and the Comptroller General shall 
report to the Congress annually the results of the audit, together with such recom- 
mendations as he may have regarding che status and operations of the fund. 
40 U.S.C. § 756 (1970). 

Section 109 of the 1949 Act originated in S. 2020 as reported by the 
Senate Committee on Expenditures in the Executive Departments. See 
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H.R. Rep. No. 935, 81st Cong., 1st Sess. 33 (1949). In commenting on 
section 109, the report of the Senate Committee on Expenditures in the 
Executive Departments states, in pertinent part as follows: 

(e) This subsection alters the previous requirement that all surplus in the 
fund, as determined in the annual audit by the Comptroller General, must be 
covered into the Treasury as miscellaneous receipts, by permitting losses incur- 
red by the fund in prior years, as well as all assets and liabilties, to be considered 
in ascertaining the amount of such surplus. This change takes cognizance of the 
fact that such prior losses represent impairments of the fund capital, unless 
made good from earnings, and also will counteract any tendency to establish prices 
at too high a level. Also, there is added the requirement that the Comptroller 
General report to the Congress annually the results of the audit. Such reports, 
and his recommendations as to the status and operations of the fund, should be 
helpful to the Congress in its consideration of supply activities. [Italic supplied. ] 
S. Rep. No. 475, 81st Cong., Ist Sess. 11 (1949). 

See also the Civil Service Commission revolving fund established by 
the Third Supplemental Appropriation Act of 1952, Act of June 5, 
ch. 369, 66 Stat. 107. Thus it is clear that the Congress, prior to adoption 
of the 1956 Act, used “impairment” to indicate the detriment to the 
working capital fund if reimbursements based on fixed fees failed to re- 
cover the full cost of providing the service. We therefore find no basis 
for NBS to retain profits in order to offset increased replacement costs. 

The Deficiency Appropriation Act of 1950, supra, establishing the 
NBSWCF, required that “reimbursements” recovered for the services 
provided include “reserves for depreciation.” See 64 Stat. 279. When 
the NBSWCF was incorporated into the NBS Organic Act in 1956, 
the definition of “cost” provided in 15 U.S.C. § 278b(e) (1976) was 
clearly intended to permit the inclusion of “reserves for depreciation” 
as required by the 1950 Act. See S. Rep. No. 1171, supra, p. 4, and H.R. 
Rep. No. 2809, 84th Cong., Ist Sess., p. 4 (1955). The question now is, 
what. method of depreciation accounting is required for depreciating 
equipment and facilities capitalized into the NBSWCF. In turn, if the 
value ascribed to the item depreciated can be stated in terms of replace- 
ment cost, then amounts could be retained in the NBSWCF equal to 
the replacement value. The NBSWCF could then, by including in its 
charges to users an element based on replacement cost, achieve the 
same objective sought to be achieved by the proposal to retain profits— 
ze., the accumulation of amounts sufficient to replace equipment or fa- 
cilities at current, inflated, values. However, such a procedure is not 
authorized. 

Generally, depreciation is a means by which a cost ineurred is allo- 
cated over the useful life of the asset. In Paton and Paton, Asset Ac- 
counting (New York; MacMillan Co., 1952) pp. 236-237 it is stated 
that: 

* * * the primary purpose of depreciation accounting is the orderly charging of 
plant costs to operation; that recognizing depreciation, like the acknowledgment 


of other costs, has as its principal objective reasonable income accounting rather 
than the accumulation of funds for replacement. [Italic supplied.] 


284-048 O- 79 - 3 
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See also Eldon S. Hendriksen, Accounting Theory, rev. ed. (Home- 
wood, Ill.; Richard D. Irwin, Inc., 1970), in which the author states 
“historical acquisition cost” is the most common method for valuing 
plant and equipment. Hendriksen, id., p. 363. Furthermore, see 2 GAO 
Policy And Procedures Manual for Guidance of Federal Agencies 
§ 12.5(d), concerning acquisition cost. 

We believe that the term “cost,” absent something in the law or its 
legislative history indicating otherwise, means historical cost, and not 
replacement cost. Thus, when capitalizing fixed assets in the fund, the 
value of the asset is determined by historical cost (¢.g., acquisition cost) 
and it is this value that depreciation allocates over the useful life of 
the asset. 

In a similar circumstance, we indicated in our Report to the Con- 
gress, entitled “Examination of Financial Statements—Bureau of En- 
graving and Printing Fund For Fiscal Years 1974 and 1975—Shows 
Need for Statutory Authority To Increase Capitalization,” FOD 76-22, 
March 7, 1977, that the Secretary of the Treasury lacked authority to 
charge fees for services of the Bureau which included a surcharge based 
on replacement costs of equipment (even though he possessed express 
authority to establish reserves for depreciation based on original cost or 
appraised value). Further, he could not retain in the fund such sur- 
charges as collected. The Congress subsequently in effect authorized 
such a surcharge and its retention. Treasury, Postal Service, and Gen- 
eral Government Appropriation Act, 1978, Pub. L. No. 95-81, July 31, 
1977, 91 Stat. 342. 

Consequently, should it be deemed necessary for NBS to include in its 
fees cost items which include a factor for increased replacement costs 
of equipment due to inflation, specific statutory authority should be 
obtained. Without such authority, additional appropriations for the 
NBSWCEF, as authorized by 15 U.S.C. §278b(a) (1976), must be 
requested. 


[ B-114874 J 


Postal Service, United States—Mails—Government—Registered 
Mail 


Neither the Government Losses in Shipment Act, 40 U.S.C. 726 (1970), nor the 
Government’s general self-insurance policy prohibits Federal agencies from using 
registered mail where administratively determined necessary in order to obtain 
the “special” service of greater protection in the handling and delivery of mail 
rather than to obtain the insurance coverage also offered. 


Postal Service, United States—Mails—Government—Insured Mail 


Federal agencies are prohibited from using insured mail under both 40 U.S.C. 726 
and the Government’s self-insurance policy since insured mail provides no “spe- 
cial” or “additional” service in addition to the indemnity offered. 3 Comp. Gen. 
391 and 22 Comp. Gen. 832, modified. 
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In the matter of Government Losses in Shipment Act—Purchase of 
Postal Insurance, October 13, 1978: 


The Administrator, General Services Administration (GSA), re- 
quests our decision as to whether the Government Losses in Shipment 
Act, 40 U.S.C. §§ 721 et seg. (1970), prohibits Federal agencies from 
purchasing postal insurance to obtain indemnity, unless specifically 
required by law. 

Under the Federal Records Management Amendments of 1976, Pub. 
L. No. 94-575, October 21, 1976, § 2(a) (2), 90 Stat. 2725, 44 U.S. Code 
2904, the Administrator of GSA is responsible for providing Federal 
agencies with guidance and assistance in the creation, maintenance, use 
and disposition of records. Pursuant to this authority, GSA recently 
examined the use of insured and registered mail by Federal agencies 
and concluded that, unless specifically required by law, agencies should 
not obtain indemnity by purchasing postal insurance. This conclusion 
was based both on the well-established policy that the Government is 
its own insurer and on the requirements of the Government Losses in 
Shipment Act (40 U.S.C. § 726). 

GSA has proposed to the United States Postal Service (USPS) 
certain changes in USPS fees and procedures which would discourage 
Federal agencies from obtaining postal insurance, including the sug- 
gestion that USPS establish a separate fee schedule that would elim- 
inate any charge for indemnity insurance from the registered mail 
services provided Federal agencies. If implemented, GSA projects 
that these changes could save the Government up to $1.9 million 
annually. 

USPS, however, does not entirely agree with either GSA’s basic 
position or its proposals. Even though it recognizes that it is the policy 
of the Federal Government to self-insure against the risk of loss, and 
concedes that the extra cost for insured mail provides a low limit of 
liability and only a minimal degree of protection above that given 
ordinary mail, USPS maintains nevertheless that registered mail 
continues to provide a valuable and necessary service to many agencies. 
This service is the feature of “secure” mail service which provides not 
only added protection in handling but evidence of mailing and de- 
livery as well. According to USPS, this is the primary purpose of 
registered mail, with the indemnity feature being of secondary im- 
portance. Thus while USPS agrees that Federal agencies should not 
use insured mail, it does not agree that these agencies should also 
cease using registered mail. USPS apparently believes that the “se- 
curity” offered by registered mail is the overriding factor in favor of 
its continued use by Federal agencies. 
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With respect to the Government Losses in Shipment Act, USPS 
cites our decisions at 3 Comp. Gen. 391 (1923) and 22 Comp. Gen. 832 
(1943) to support the argument that the Act does not apply to the 
purchase of postal insurance. USPS also points out that, even though 
it has been considering the feasibility of selling indemnity as a sepa- 
rate feature of registered mail, it does not believe that it can legally 
offer such service to only Federal mailers, as GSA proposes, but must 
make any new fee structure that it develops applicable to all registered 
mail users. 

Against this background, the question presented is whether the 
Federal Government’s self-insurance policy, in conjunction with the 
specific restraints imposed by the Government Losses in Shipment 
Act, prohibits Federal agencies from using either insured or registered 
mail, unless otherwise authorized by law. 

It is a well-settled policy that the Government will not insure its 
property, but will assume its own risks of loss. 13 Comp. Dec. 779 
(1907) ; 19 Comp. Gen. 211 (1939) ; 55 id. 1821 (1976). This policy 
arose because it was felt that the magnitude of the Government’s 
resources makes it more advantageous for the Government to carry 
its risks than to have them assumed by private insurers at rates suffi- 
cient to cover all losses, to pay the insurer’s operating expenses (in- 
cluding agency or broker’s commissions) and to leave such insurers a 
profit. See, ¢.g.,55 Comp. Gen. 1348, 1345 (1976). Thus, it has been held 
consistently that appropriated moneys are not available for the pay- 
ment of insurance premiums on Government-owned property in the 
absence of specific statutory authority for the payment of such pre- 
miums. 17 Comp. Gen. 419, 421 (1987) ; 21 zd. 928, 929 (1942) ; 34 7d. 
175,177 (1954). 

Exceptions to the rule have been recognized in situations where the 
reasons for the rule were not applicable. Thus, exceptions have been 
allowed where the economy sought under the rule would be defeated: 
sound business practice indicates that a saving can be effected; or 
services or benefits not otherwise available can be obtained by pur- 
chasing insurance. 55 Comp. Gen. 1821, 1323; B-151876, April 24. 
1964. 

In addition, section 4 of the Government Losses in Shipment Act. 
40 U.S.C. § 726. provides in pertinent part: 

[N]o executive department, independent establishment. agency, wholly owned 
corporation, officer, or employee shall expend any money, or incur any obligation, 
for insurance, or for the payment of premiums on insurance, against loss, de- 


struction, or damage in the shipment of raluables except as specifically author- 
ized by the Secretary of the Treasury. * * * [Italic supplied.] 


This prohibition, like the general policy, is based on the theory that 
the Government’s vast resources make it far more economical for it to 
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assume its own risks of loss than to pay for insurance coverage from 
private sources. See S. Rep. No. 738, 75th Cong., 1st Sess. 6 (1937). 
With respect to this prohibition, we have indicated that services which 
incidentally include in their costs a charge for insurance, but whose 
principal goal is to minimize the risks of loss, damage or destruction 
to the valuables being shipped, may be obtained since such services 
are compatible with the objectives of the Act. See 34 Comp. Gen. 175. 

In response to GSA’s proposed changes in the Government’s use 
of insured and registered mail, USPS believes that neither the general 
policy against the Government’s purchase of insurance nor the Gov- 
ernment Losses in Shipment Act clearly prohibits the use of either of 
these services. To support this position, as noted above, USPS relies 
on our decisions at 3 Comp. Gen. 391 and 22 Comp. Gen. 832. 

In our 1923 decision (3 Comp. Gen. 391), we held that despite 
the Federal policy against the Government’s purchase of insurance, 
parcel-post insurance was not of the general class at which this policy 
was directed, since parcel-post insurance could be considered “more 
as an additional service performed by one branch of the Government, 
the Post Office Department, for the other branches of the Govern- 
ment.” Moreover, we also noted that the purchase of this insurance 
was justified by the increased security the mail received during han- 
dling and delivery. 

The Government Losses in Shipment Act became law on July 8, 
1937. In our 1948 decision (22 Comp. Gen. 832), we considered whether 
the purchase of postal insurance contravened the Act’s prohibition 
against the procurement of insurance in the shipment of “valuables” 
(as defined by the Act). We concluded that since “postal insurance 
involves not only indemnity against loss or damage but a special 
service which minimizes the risk of loss,” the procurement of such 
insurance did not contravene the provisions of the Act. Thus, as 
indicated in these decisions, the principal justification for the excep- 
tion to the Government’s practice of self-insurance was the “addi- 
tional” or “special” service offered in conjunction with the insurance 
and which presumably provided greater care in the handling and 
delivery of the mail as a means of minimizing the risk of loss. 

GSA points out, however, the the Postal Reorganization Act, 39 
U.S.C. § 101 et seg. (1970), abolished the Post Office Department, 
formerly an Executive department, and replaced it with the United 
States Postal Service, an independent establishment within the Execu- 
tive branch. As a consequence, Federal agencies are now treated as 
USPS customers. This development, in GSA’s opinion, has materially 
altered that special relationship between the “branches” of Govern- 
ment which our earlier decisions—now relied on by USPS—found 
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significant. GSA argues that it is no longer accurate to characterize 
the relationship as “one branch” of the Government performing a 
service for “the other branches,” and therefore implies that recon- 
sideration of our earlier decisions is warranted. 

Regardless of the status of USPS with regard to other Government 
agencies, it nevertheless appears that insured mail provides a service 
only slightly beyond that offered for ordinary mail. This is borne 
out, as GSA observes, by the instruction in USPS Postal Service 
Manual § 162.74 that all insured mail is to be dispatched as ordinary 
mail and handled as such while in transit. Thus, only the indemnity 
feature of this service distinguishes it from ordinary mail. USPS 
does not appear to dispute this. 

We conclude, therefore, that since insured mail offers no “special” 
or “additional” service apart from the indemnity feature, the general 
rule requiring the Government to self-insure prohibits its use unless 
a particular situation falls within one the exceptions noted in 55 Comp. 
Gen. 1321, supra, or unless otherwise specified by law. See in this 
connection our report entitled “Federal Agencies Could Do More to 
Economize on Mailing Costs,” GGD-75-99, August 25, 1975, page 6. 
We further conclude that due to this absence of any “special” or “addi- 
tional” service, the Government Losses in Shipment Act (40 U.S.C. 
§ 726) also prohibits the use of insured mail in the shipment of “valu- 
ables”—definited in 40 U.S.C. § 729(a) and 31 C.F.R. § 262.1. To the 
extent they are inconsistent with this decision, 3 Comp. Gen. 391 
and 22 Comp. Gen. 832 are hereby modified. 

On the other hand, insurance is not the only feature offered by 
registered mail since it also provides “added protection for valuable 
and important mail plus evidence of mailing and delivery.” Postal 
Service Manual § 161.11. Thus registered mail provides “special” or 
“additional” service, in addition to indemnity in case of loss. In ap- 
propriate cases, the use of registered mail may enable the Govern- 
ment to obtain protective features not otherwise available. 

Finally, the Government Losses in Shipment Act does not bar the 
use of registered mail since the insurance obtained through this serv- 
ice is only incidental to the safeguards it provides to minimize the 
risks of loss, damage or destruction in the shipment of valuables. See, 
€.g., 34 Comp. Gen. 175. 

Accordingly, while registered mail should not be used for the sole 
or primary purpose of obtaining indemnity, we conclude that neither 
the self-insurance rule nor the Government Losses in Shipment Act 
prohibits Government agencies from using registered mail as a means 
of safeguarding important or valuable mail, if the use of registered 
mail for such purpose is administratively determined to be necessary. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 19 


[ B-167553 J 


Taxes—Federal Payments in Lieu of Taxes—To Units of Local 
Government—Deduction Propriety 


Payments to units of local government under section 2(a) (1) of the Payments 
in Lieu of Taxes Act of 1976, 31 U.S.C. 1601-1607, are to be reduced only. by 
the amounts of payments actually received by the units of local government 
under the statutes specified in section 4 of the Act, 31 U.S.C. 1604. Thus, 
Federal revenues paid to a State under the statutes in section 4 and distributed 
by the State directly to a school district without being received or acted upon 
by a unit of local government should not be deducted from payments to that 
unit of local government under section 2(a) (1) of the Act, 31 U.S.C. 1602(a) (1). 


Payments to other single or special purpose districts should be treated in a 
similar manner. 


States—Federal Payments in Lieu of Taxes—Distribution to Units 
of Local Government 

Federal revenues paid to a State under the statutes in section 4 of the Payments 
in Lieu of Taxes Act of 1976, 31 U.S.C. 1604, and distributed by the State to a 
unit of local government, which unit is required by State law to pass these 
revenues directly to a financially independent school district, should not be con- 
sidered “received” by the unit of local government, and should not be deducted 
from payments to that unit of local government under section 2 of the Act, unless 
that unit is legally responsible for provision of school services and has collected 
other tax revenues for that purpose. Payments passed through to other special 
or single purpose districts should be treated in a similar manner. 

In the matter of Computation of statutorily mandated reductions in 


payments in lieu of taxes, October 16, 1978: 


This is in response to a request dated August 3, 1978, from the 
Deputy Solicitor, Department of the Interior, for a decision concern- 
ing whether payments to units of local government under the Pay- 
ments in Lieu of Taxes Act of 1976, Pub. L. No. 94-565, 31 U.S.C. 
§§ 1601-1607 (1976), October 20, 1976, 90 Stat. 2662 (the Act) must 
be reduced pursuant to section 2(a) (1) of the Act, 31 U.S.C. § 1602 
(a) (1), with respect to two specific kinds of payments to States. 

The questions which we have been asked to decide are: 

1. If Federal revenues paid to a State under one of the statutes in section 
4 of the Act are distributed by the State government directly to a school district, 
should the Secretary deduct the amount of the revenues distributed to the school 
district in computing in-lieu payments to the county within which it is located ? 

2. If Federal revenues paid to a State under one of the statutes in section 4 of 
the Act are distributed by the State government to counties, but the counties are 
obligated under State law to pass on the revenues to school districts, should the 
Secretary consider the revenues to have been “received by” the counties within the 


meaning of section 2(a) (1) of the Act and therefore deduct that amount in com- 
puting in-lieu payments to the counties? 


In fiscal year 1977 the Bureau of Land Management (BLM) 
answered “yes” to both questions quoted above, and certified payments 
under the Act, but this position has since been challenged by officials 
of several States. Prior to certifying payments for fiscal year 1978, the 
instant request was submitted by the Deputy Solicitor. 


284-048 O- 78-4 
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The relevant provisions of the Act state in pertinent part: 
Section 1, 31 U.S.C. § 1601, provides: 


Effective for fiscal years beginning on and after October 1, 1976, the Secretary is 
authorized and directed to make payments on a fiscal year basis to each unit of 
local government in which entitlement lands (as defined in section 6 [section 1606 
of this title]) are located. Such payments may be used by such unit for any 
governmental purpose. The amount of such payments shall be computed as pro- 
vided in section 2 [section 1602 of this title]. 


Section 2,31 U.S.C. § 1602, states: 


(a) The amount of any payment made for any fiscal year to a unit of local 
government under section 1 [section 1601 of this title] shall be equal to the 
greater of the following amounts—— 

(1) 75 cents for each acre of entitlement land located within the boundaries of 
such unit of local government (but not in excess of the population limitation de- 
termined under subsection (b) ), reduced (but not below 0) by the aggregate 
amount of payments, if any, received by such unit of local government during 
Be preceding fiscal year under all of the provisions specified in section 4 [section 

604], or 

(2) 10 cents for each acre of entitlement land located within the boundaries of 
such unit of local government (but not in excess of the population limitation de- 
termined under subsection (b) ). 

In the case of any payment under a provision specified in section 4 which is re- 
ceived by a State, the Governor (or his delegate) shall submit to the Secretary a 
statement respecting the amount of such payment which is transferred to each 
unit of local government within the State. [Italic supplied.] 


The underscored portion of section 2 is the subject of the instant 
inquiry. 

Section 6(c) of the Act, 31 U.S.C. § 1606(c), defines “unit of local 
government” as follows: 


(ec) “unit of local government” means a county, parish, township, municipality, 
borough existing in the State of Alaska on [October 20, 1976], or other unit of 
government below the State which is a unit of general government as determined 
by the Secretary (on the basis of the same principles as are used by the Bureau 
of the Census for general statistical purposes). Such term also includes the Com- 
monwealth of Puerto Rico, Guam, and the Virgin Islands. 


According to Department of the Interior regulations published at 
42 F.R. 51580, September 29, 1977 (to be codified as 43 C.F.R. Part 
1881), “unit of general government” has been defined as follows: 


(b) (1) “Unit of general government” means a unit of that type of government 
which, within its state, is the principal provider of governmental services affecting 
the use of entitlement lands. Those services of government include (but are not 
limited to) maintenance of land records, police protection, fire protection, taxa- 
tion, land use planning, search and rescue and road construction. Ordinarily, a 
unit of general government will be a county. However, where a smaller unit of 
government is the principal provider of governmental services affecting the use of 
public lands within a state, the smaller unit, even though within a larger unit of 
government, will be considered a general unit of government and will receive pay- 
ments under the Act. These units of general government will ordinarily be “towns” 
or townships within states where county governments are nonexistent or nearly 
nonexistent. The term “unit of general government” also includes : 

(i) Governments with the functions of a unit of general government in that 
state combined with another type of government such as city, township, parish, 
borough or county, e.g., a city and county as in the City and County of Denver. 

(ii) Cities located outside of any of the units of general government for that 
state and administering functions commonly performed by those units of general 
government. 

(iii) Alaskan boroughs in existence on October 20, 1976. 
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(iv) The Governments of the District of Columbia, Puerto Rico, Guam and the 
Virgin Islands. 

(2) The term “unit of general government” excludes single purpose or special 
purpose units of local government such as school districts or water districts. 48 
C.F.R. § 1881. 0-5 [Italic supplied. ] 


Question One 


As stated previously, the first question asked by the Deputy Solici- 
tor was whether payments to States under section 4 of the Act, which 
the State passed directly to a school district, should be deducted from 
section 2(a) (1) payments to a unit of local government. 

BLM’s decision to deduct payments made by States directly to school 
districts depends upon its interpretation of the intent of Congress, and 
on certain policy considerations. Thus, in his letter of August 3, the 
Deputy Solicitor stated : 


The Bureau’s action was based upon the following arguments : 

1. The position is consistent with the intent of Congress. Departmental re- 
plies to the concerned State officials pointed out that the House report on the bill 
which was enacted stated that revenues from several of the statutes in section 
4 must be used for schools and roads within counties, but it did not state that 
such payments would not be deducted simply because they were transferred 
directly to school districts rather than through a county to a school district. H.R. 
Rep. No. 94-1106, 94th Cong., 2d Sess. 14-16 (1976). 

2. Not to deduct such payments would be inequitable towards States that dis- 
tribute the section 4 revenues which must be used for schools by providing for 
their transfer to school districts through the counties in which the districts are 
located. 

3. The purpose of the section 4 deductions would be negated if States were able 
to change their systems for distributing section 4 revenues so that all such reve- 
nues would be distributed to single--purpose entities such as school districts and 
highway commissions without any distribution to counties. The ten statutes cited 
in section 4 concern revenue sharing which represents a form of compensation to 
local governments in view of the tax-free status of federal lands. It appears that 
Congress, in requiring the deduction in section 2(a) (1), intended to avoid a 
duplicate payment to units of local government for the tax-free status of federal 
lands located within their boundaries. It appears, therefore, that a revenue 
sharing payment to a school district located within a county is tantamount toa 
payment to the county itself—the county receives the benefits of the payment in 
the same fashion as if it had received the payment itself and been required to 
pass it on to the school district. 


He continues that: 


Arguments which can be made against the Department’s position are as follows: 

1. School. districts may be independent political entities and therefore revenue 
sharing payments received by them without passing through the county govern- 
ment are not “received by such unit of local government” (i.e., the county) as is 
required by section 2(a) (1). In connection with this, it should be noted that the 
Act requires a unit of local government to be a “unit of general government” (43 
U.S.C. § 1606(c)) [sic] and the regulations implementing the Act expressly ex- 
clude school districts from the definition of “unit of general government” (43 
CFR § 1881.0-5(b) (2). 42 Fed. Reg. 51581 (1977) ). The words of the Act seem 
clear: Payments to counties are to be reduced by the amount of payments under 
section 4 received by that unit of local government. 

2. The legislative history shows that. Congress recognized that payments re- 
ceived under the statutes in section 4 would not be transferred by the State to 
counties in many cases, but that counties would nevertheless receive the bene- 
ie 


We have analyzed the provisions of the Act and have reviewed its 
legislative history, and we believe that the Federal revenues paid to 
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a State under the statutes listed in section 4 of the Act, and distrib- 
uted by the State directly to a school district without being received or 
acted upon by a local government unit, should not be deducted from 
payments to that unit under section 2(a) (1) of the Act. 

It is clear from the history of the Act, that the statute’s primary 
purpose was to reimburse local governments for the direct and indirect 
burdens placed upon them by the presence of large amounts of Fed- 
eral lands that are not subject to State or local taxation. Although 
Federal payments were being made to States or local governments 
under existing legislation out of receipts from timber, grazing, or 
mineral leases, Congress believed that these payments were distrib- 
uted so as to provide an inequitable and inadequate share to local 
zovernments. H.R. Rep. No. 94-1106, 94th Cong., 2d Sess., 4-6. 

In order to remedy the perceived inadequacies of existing statutes 
(which are included in the list in section 4 of the Act), the formula of 
section 2(a) (1) was provided for calculating payments based on the 
amount of entitlement lands in each unit of local government, subject 
to a ceiling based on population. Recognizing the potential for the 
duplication of payments received under the statutes listed in section 4 
of the Act, the formula provides for the deduction of the “aggregate 
amount of payments, if any,” received by the local government under 
these statutes, and requires the Governor of each State to submit to the 
Secretary of the Interior a statement respecting the amount of pay- 


ment to his State under a section 4 statute “which is transferred to 
each unit of local government within the State.” [Italic supplied.] 

We believe that this language evidences a clear intent by the Con- 
gress to reduce section 2(a)(1) payments to local governments only 
by the amount of section 4 funds actually and directly received by 
them, as was in fact stated by both the House and the Senate Com- 
mittees on Interior and Insular Affairs: 


To whom should the payments be made? 

Under existing programs for sharing public land revenues, the Federal govern- 
ment returns a percentage of revenues to the States, which are then distributed 
to state and local governments according to State law and the requirements of 
the Federal statutes. For example, while receipts from timber production and 
grazing on national forest lands are passed on to the counties, mineral leasing 
receipts are paid to the States for use for schools and roads. Some States pass on 
a percentage of mineral leasing receipts to counties and others do not, although 
there are indirect benefits to local governments from most of these funds. 

H.R. 9719 requires that any payments under the ten statutes set forth in sec- 
tion 4 that are actually received by a unit of local government are to be de- 
ducted from payments under this Act. The Committee realized that in most 
cases only a small percentage of mineral leasing revenues produced within a 
county are returned to that county by the State, and to preclude penalizing these 
counties the Committee determined that only those monies actually received by 
the local government should be deducted. 

Moreover, the Committee believes that payments under H.R. 9719 should go 
directly to units of local government since it is the local governments that assume 
the burden for the tax immunity of these lands. The Committee does not believe 
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these new payments should be restricted or earmarked for use for specific pur- 
poses and the bill allows these payments to be used for any governmental purpose. 

It is the general purpose local governments which are the taxing authorities 
and the units responsible for providing services and which should be the recipients 
of these payments * * * [Italic supplied.] Jd., at 11-12. See also, S. Rep. No. 94— 
1262, 94th Cong., 2d Sess., 15. 

Further support for this conclusion is seen in the following ex- 
planation of section 4, which is contained in the Section-by-Section 
Analysis in H.R. Rep. No. 94-1106: 

Section 4 sets forth certain public laws under which units of local government 
now receive a percentage of revenues from natural resource lands. These pay- 
ments would not be affected by this Act. However, payments made under section 
2 of this Act would be reduced by the amount of payments actually received by 
units of local government from these programs. * * * [Italic supplied.] H.R. Rep. 
No. 94-1106, at 14. 

The Deputy Solicitor has expressed concern that it might be in- 
equitable to treat States with independent school districts differently 
than States which provide such services through units of local gov- 
ernment. He also fears that States might change their systems for 
distributing section 4 revenues so that all such revenues would be dis- 
tributed directly to single-purpose local governments, thereby negat- 
ing the purpose of section 4. On the first point, we note that both House 
and Senate Reports recognize that there are variations in the way 
different States designate responsibility for various services but never- 
theless chose to rely on the Secretary’s discretion in defining “units of 
local Government” which would be subject to the deduction provisions. 
As to the second concern, if its fears materialize, the Department may 
wish to bring them to the attention of the Congress for remedial action. 


Question Two 


With respect to whether section 4 payments distributed by States 
to units of local government to be passed by them to school districts 
should be deducted from section 2(a)(1) payments, the basis stated 
for BLM’s deduction of these funds from local government payments 
is as follows: 

The Bureau of Land Management deducted such payments in computing in-lieu 
payments to counties for fiscal year 1977. The basis for this position is the ex- 
press language of section 2(a)(1), requiring a reduction for section 4 federal 
revenue payments “received by such unit of local government.” The position has 
been expressed also in paragraph 4 of the “Supplementary Information” portion 
of the notice of final rulemaking for the Act. 42 Fed. Reg. 51581 (1977). The only 
argument in opposition to this position appears to be that money is not actually 
“received by” a county in cases where the county is legally obligated to act as a 
mere conduit in passing on the funds to a school district. 

Unlike the situation described in our answer to your first question, 
here section 4 payments are in fact “received by” the local governments 
prior to being passed on to the school districts, and a literal reading 
of the Act would require that all such sums be deleted from payments 


to units of local government. We do not believe, however, that this 
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literal approach would carry out the intent of Congress that only those 
funds actually received by and available to local governments to carry 
out their own responsibilities be deducted from section 2 payments to 
these general government entities. 

The concern that local governments were not receiving sufficient 
funds under existing legislation to meet their legitimate, varied needs 
was included in the list of shortcomings of section 4 funding contained 
in the Senate report on H.R. 9719, the bill that was enacted as the Pay- 
ments in Lieu of Taxes Act: 

(4) The percentages of revenues and fees shared under the various provisions 
of law are not based on any rational criteria. As a result they vary from 5 to 90 
percent, depending on the program and agency involved. 

(5) Even in the few instances when a local government’s share of the various 
revenues and fees is sufficient to meet service demands arising from the Federal 
lands and to approximate the loss of ad valorem tax revenues which would other- 
wise be generated by those lands, too many of the revenue sharing provisions 
restrict the use of funds to only a few governmental services—most often the con- 
struction and maintenance of roads and schools. Yet, local governments are called 
upon to provide many other services to the Federal lands or as a direct or 
indirect result of activities on the Federal lands. These services include law 
enforcement; search, rescue and emergency; public health; sewage disposal; 
library ; hospital; recreation; and other general local government services. It is 
only the most fortunate of local governments which is able to juggle its budget 
to make use of those earmarked funds in a manner which will accurately cor- 
respond to its community’s service and facility needs. 

(6) Many of the revenue sharing provisions permit the States to make the 
decisions on how the funds will be distributed. In far too many States, the result 
has been that the funds are either kept at the State level and not distributed 
to local governments at all or are parcelled out in a manner which provides 
shares to local governments other than those in which the Federal lands are 
situated and where the impacts of the revenue and fee generating activities are 
felt. S. Rep. No. 94-1262, at 9. 

From this language it is obvious that the Congress was concerned 
that section 2(a)(1) funds should be distributed to the local govern- 
ments, who then were to make the necessary decisions on how to dis- 
tribute them to meet their internal needs. We can find no support in 
the Act, the Committee reports, or the floor debates to lend credence 
to BLM’s view that payments “received by such units of local gov- 
erment” means something less than “actually received by” such units 
and available to them for obligation and expenditure to carry out 
their own responsibilities, thereby reducing the financial burdens 
caused by inadequate tax revenues due to the tax-exempt status of 
Federal lands in their geographical area. For this reason, we do not 
believe that Congress intended payments to local governments under 
the Act to be reduced by amounts that, by virtue of State law, merely 
pass through these governments on their way to politically and finan- 
cially independent school districts which alone are responsible for 
providing the services in question. 

On the other hand, where a local government serving as a “conduit” 


for section 4 revenues is, by State law, responsible for providing school 
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services and collects taxes from local residents for that purpose, we 
believe Congress intended that the local government’s section 2 pay- 
ments should be reduced by the amount of section 4 revenues passed 
through to the schools, since in the absence of the in-lieu payments, 
the total costs of providing these services would be borne by the local 
unit’s tax revenues. Other single purpose districts would normally be 
treated in the same manner. 
The questions submitted are answered accordingly. 


[ B-191861 J 


Compensation—Periodic Step—Increases—Eligibility 


Pursuant to Public Law 94-484, health professionals are appointed in the Na- 
tional Health Service Corps for short-term employment in designated health 
manpower shortage areas. Such employees are given excepted appointments of 
not more than 4 years under civil service regulations. They are eligible for within- 
grade salary increases under 5 U.S.C. 5335 on same basis as term employees. See 
B-164031 (4) .50, October 26, 1972. 

In the matter of National Health Service Corps Civilian Employees— 


Within-Grade Salary Increases, October 20, 1978: 


The Department of Health, Education and Welfare (HEW) 
through its Acting Assistant Secretary for Personnel Administration, 
has requested our opinion as to whether certain employees appointed 
to the National Health Service Corps are eligible for within-grade 
salary increases under 5 U.S.C. 5335 (1976). 

The Health Professions Educational Assistance Act of 1976, Public 
Law 94-484, 90 Stat. 2243, 42 U.S. Code 201 note, established, within 
the Public Health Service, the National Health Service Corps con- 
sisting of certain regular and reserve officers of the Public Health 
Service, and other civilian personnel appointed by the Secretary of 
HEW. These civilian employees, which include nurses, medica] social 
workers, speech and hearing specialists, and physicians, are given 
Schedule A excepted service appointments for periods not to exceed 
4 years pursuant to 5 C.F.R. 213.3116(b) (10) (1978). The length of 
their appointment is based on the needs of the Public Health Service, 
the length of Government-supported training, and the matched in- 
terest of the individual and the host community. 

Under 5 U.S.C. 5335 (1976) an employee paid on an annual basis 
and occupying a permanent position within the General Schedule is 
entitled to within-grade salary increases in pay. A “permanent posi- 
tion” is defined by 5 C.F.R. 531.402(d) (1978) as “one filled on a 
permanent basis, that is an appointment not designated as temporary 
by law and not having a definite time limitation.” Since positions in 
the National Health Service Corps are limited to no more than 4 years 
such positions are not considered “permanent” as defined in 5 C.F.R. 
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531.402(d). However, 5 C.F.R. 316.305 provides that term employees 
(those appointed under certain circumstances for a period of more 
than 1 year but not more than 4 years) are eligible for within-grade 
salary increases. 

In our decision B-164031, October 26, 1972, we held that hearing 
examiners appointed pursuant to the authority contained in the Sup- 
plemental Appropriation Act, 1972, Public Law 92-184, 85 Stat. 627, 
were eligible for within-grade salary increases. We based our holding 
on the fact that 5 C.F.R. 316.305 (1972) authorized within-grade salary 
increases for term employees appointed pursuant to 5 C.F.R. 316.301 
(1972). Although the hearing examiners in question were appointed 
pursuant to Public Law 92-184 and not 5 C.F.R. 316.301, we held there 
was no reason to deny them within-grade increases since the type of 
appointment given and the basis for the time limitations applied were 
similar under both authorities. In both instances appointments were for 
not more than 4 years and the need for such employees was for a limited 
period. For similar reasons we believe that civilian employees of the 
National Health Service Corps appointed for not more than 4 years are 
eligible for within-grade salary increases during their period of ap- 
pointment. 


[B-192061] 


Contracts—Protests—Procedures—Bid Protest Procedures—Time 
for Filing—“‘Adverse Agency Action” Effect 

Protest filed with General Accounting Office (GAO) more than 10 working days 
after receipt by protester of notice that another firm has been selected for award, 


despite pending protest filed with agency, is untimely since selection constituted 
adverse agency action as defined in GAO Bid Protest Procedures. 


Contracts—Protests—W ithdrawal—Oral—Protests_ Filed With 
Agency—Written Confirmation/Acknowledgment Recommended 


Where written protest filed with agency is orally withdrawn, agency should 
seek written confirmation from protester or should, in writing, acknowledge 
withdrawal. In absence of such a writing in the record, GAO cannot resolve dis- 
pute concerning alleged oral withdrawal of protest. 


In the matter of Sono-Tek Corporation, October 20, 1978: 


Sono-Tek Corporation (Sono-Tek) protests the award of a contract 
by Brookhaven National Laboratory (Brookhaven) to Foster-Miller 
Associates, Inc. (Foster) under request for proposals (RFP) No. CPT 
78-1 for the development of heating equipment. 

Brookhaven is a Federally owned facility operated by Associated 
Universities, Inc. under prime management contract No. EY-76-C- 
02-0016 with the U.S. Department of Energy (DOE). This Office does 
not ordinarily review the award of subcontracts by Government prime 
contractors, except in limited circumstances. See Optimum Systems, 
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Ine., 54 Comp. Gen. 767 (1975), 75-1 CPD 166. One of the exceptions 
to our general policy is those awards made “for” DOE by prime man- 
agement contractors who operate and manage DOE facilities. See 
Cohu, Inc,, B-191264, September 6, 1978, 57 Comp. Gen. 759, 78-2 
CPD 175; Fiber Materials, Inc., 57 Comp. Gen. 527 (1978), 78-1 CPD 
422. Since Brookhaven is operated “for” DOE, the protest falls within 
our subcontract award review policy. It is, however, untimely. 

The RFP was issued on November 15, 1977, with February 6, 1978, 
as the closing date for receipt of proposals. Proposal evaluation results 
showed that out of seven offerors, Foster scored highest. with 815 points 
out of a possible 1,000 points and Sono-Tek scored fourth with 589 
points. Brookhaven’s evaluation panel recommended Foster for award 
in a report dated March 3, 1978. By letter of April 3, Sono-Tek filed 
a protest with DOE, objecting to the proposed award and alleging that 
a “covert relationship” existed between Foster and “certain key” em- 
ployees of Brookhaven and that Brookhaven’s evaluation panel lacked 
the technical competency essential for proper evaluation of the pro- 
posals. DOE forwarded the protest to Brookhaven. 

The DOE Brookhaven Area Office contends that on April 14, 1978, 
one day after it received Sono-Tek’s protest, it was telephonically ad- 
vised by Sono-Tek that the letter was not to be considered a. protest. 
Brookhaven further contends that it therefore advised Sono-Tek that 
it would proceed with the award in light of the withdrawal. Sono-Tek, 
however, contends that it did not rescind its written protest and be- 
lieved that the protest was being considered. 

By letter of April 28, 1978, Brookhaven advised Sono-Tek of the 
proposed award to Foster. On May 24, Sono-Tek received a copy of a 
May 19 letter from DOE to a Congressman which indicated that. the 
Sono-Tek protest was not being considered in light of the alleged tele- 
phonic withdrawal. Sono-Tek contends that this was its first. notice of 
Brookhaven’s action on its protest. Sono-Tek filed its protest with this 
Office on June 2, 1978. 

Section 20.2(a) of our Bid Protest Procedures, 4 C.F.R. 20.2(a) 
(1978), states: 

If a protest has been filed initially with the contracting agency, any subsequent 

protest to the General Accounting Office filed within 10 days of * * * initial 
adverse agency action will be considered * * *, 
Adverse agency action is defined as any action or inaction which is 
prejudicial to the position taken in a protest filed with an agency. 4 
C.F.R. 20.0(b). The Procedures further provide that in cases where 
a protest has not been filed with the contracting agency, a protest must 
be filed with this Office within 10 days of the protester’s learning of 
the grounds for protest. See 4 C.F.R. 20.2(b) (2). 
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Under DOE’s version of the facts, there was in effect no protest 
filed with it, so that in accordance with 4 C.F.R. 20.2(b) (2), Sono- 
Tek’s protest here would be untimely because Sono-Tek clearly knew 
of its grounds for protest not later than April 3, some 2 months prior 
to the filing of its protest with this Office. 

The protest is also untimely under Sono-Tek’s version of the facts, 
since we believe it received notice of “initial adverse agency action” on 
its protest when it received Brookhaven’s April 28 letter advising of 
the selection of a firm to provide the required services and requesting 
disposition instructions for Sono-Tek’s proposal. Sono-Tek asserts 
that the letter should not be regarded as notice of adverse agency 
action because 1) the notice of contractor selection does not imply 
“that an award had been made or was in the process of being made”; 
2) Sono-Tek believed its protest was still pending; and 3) it regarded 
the agency making award as DOE and not Brookhaven. We find these 
reasons to be without merit. 

Adverse agency action need not be an actual award. As indicated 
above, adverse agency action is any action which is prejudicial to the 
protester’s position, such as the opening of bids, 52 Comp. Gen. 821 
(1973), or “the rejection of a bid despite the pendency of a pro- 
test * * *.” 4 C.F.R. 20.0(b). Here, of course, Sono-Tek was clearly 
placed on notice that its proposal had been rejected despite what it 
claims to have viewed as its still pending protest. Moreover, Sono-Tek 
knew both from the solicitation itself and from Brookhaven’s April 28 
letter that it was Brookhaven as prime contractor and not DOE that 
was conducting the procurement and awarding the contract. 

Sono-Tek also submits that if its protest is regarded as untimely, 
it should be considered “for good cause shown” as provided in 4 C.F.R. 
20.2(c). The “good cause” exception to our timeliness rules is limited 
to circumstances where some compelling reason beyond the protester’s 
control prevents the filing of timely protest. 52 Comp. Gen. 20 (1972). 
We find nothing in the record to warrant invoking this exception. 
Hammer Security Service of California, Inc—Reconsideration, B- 
190056, April 4, 1978, 78-1 CPD 265. 

Although it does not affect the outcome here, we are concerned over 
DOE’s willingness to act on the basis of an oral withdrawal of a writ- 
ten protest. Oral communications often give rise to differing under- 
standings as to exactly what was said or intended, and as a result we 
believe all matters of significance should be reduced to writing. When 
they are not, generally we are unable to resolve disputes concerning 
alleged oral statements. For example, when a protestor asserts that it 
filed an oral protest with an agency but the agency denies it, we have 
been unable to conclude that in fact the oral protest had been made. 
See, e.g., Marion Health and Safety, Inc., B-186451, August 3, 1976, 
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76-2 CPD 121; Continental Electronics Corp., B-183891, June 23, 
1976, 76-1 CPD 399. Similarly, in the situation presented in this case, 
we would be unable to conclude that there was an oral withdrawal of 
the written protest without some written confirmation in the record. 
This confirmation could take the form of a letter from the agency to 
the protester acknowledging the oral withdrawal. The latter, of course, 
would serve to place the protester on notice of the agency’s interpre- 
tation of the oral conversation. 
The protest is dismissed. 


[B-193052 J 


Contracts—Payments—Advance—Prohibition—A pplicability 


Payments to State under Federal contract for telephone services, executed by 
contracting officer of the United States and obligating annual appropriations of 
National Guard, are subject to statutory prohibition against°advance payments 
contained in 31 U.S.C. 529. 


Telephones—Contract for Services—Federal-State Agreements— 
Advance Payments—Legality 


Advance payment of capital cost of telephone equipment under contract for tele- 
phone services with State would be in violation of 31 U.S.C. 529, even though a 
State is the recipient, since services to be provided by State are commercial in 
nature. 


In the matter of National Guard Bureau—Request for Advance 
Decision, October 20, 1978: 


By letter dated September 25, 1978, the Chief, National Guard 
Bureau (NGB), of the Departments of the Army and the Air Force, 
has requested our decision as to the legality of making certain advance 
payments for telephone communication services under proposed con- 
tracts (“Federal-State Agreements”) with various State governments. 


NGB has provided the following background information to our 
Office : 


Typically, the USPFO [United States Property and Fiscal Officer] and the 
State Adjutant General enter into a Federal-State Agreement for telephone 
services to be funded by Federal annual Operations and Maintenance funds. * * * 
Then, pursuant to the Federal-State Agreement, the State enters into a second 
contract with a telephone company for the phone services. Until recently, the 
payments to the telephone companies have been on a monthly basis after the 
services have been received. However, the telephone companies have developed 
a new leasing scheme whereby monthly charges may be greatly reduced (typi- 
cally by 12 per cent) if the State pays the telephone company’s (lessor’s) entire 
capital costs for equipment at commencement of the lease. * * * 


This leasing arrangement of the telephone equipment is called “tier- 
pricing,” and, as explained in our decision in General Telephone Com- 
pany of California, 57 Comp. Gen. 89 (1977), 77-2 CPD 376, consists 
of the following: 


The Tier Pricing concept of rate making essentially divides the total cost of 
providing service into the categories of capital recovery [basic charge or] Tier A, 
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generally considered fixed costs, and on going operating costs Tier B, such as 
maintenance and administration which are considered variable. 


This leasing method requires the lessee to pay, upon completion of 
installation of the telephone equipment, a basic charge which repre- 
sents the entire capital recovery costs for the equipment installed 
under the lease. The lessee acquires no legal or equitable interest in 
the title to the equipment, having at most the limited right to physical 
possession for a period of years. The lessee also has no interest in the 
residual value of the equipment whether or not services are main- 
tained for the full term of the lease or upon its conclusion. 

Relevant provisions of the proposed “Federal-State Agreements” 
are as follows: 


This Agreement by and between the United States of America hereinafter 
ealled the GOVERNMENT, represented by the Contracting Officer executing this 
Agreement, and the State of , hereinafter called the STATE, 
covering the telephone communications service at Military Depart- 
ment Complex in said State with the assistance of funds appropriated by the 
Congress of the United States for the GOVERNMENT contribution to the cost 
of said service. 

Whereas, it has been determined that it would be in the best interest of the 
GOVERNMENT and the STATE to upgrade and improve the telephone commu- 
nications system at Military Department Complex to provide 
a level of service which meets current and foreseeable future requirements ; 

Whereas, the GOVERNMENT has indicated its intent to pay the cost of the 
required commercial telephone equipment and facilities ; and 

Whereas, pursuant to existing GOVERNMENT directives, it is necessary that 
an Agreement governing joint utilization of the telephone system be entered into 
before funding assistance may be provided. 

NOW, THEREFORE, in consideration of the mutual promises and undertak- 
ings of the parties, hereinafter set forth, it is hereby agreed as follows: 


ARTICLE 1. The STATE Agrees: 


1. To submit to the GOVERNMENT, for review and approval, plans and cost 
estimates for the installation of a Dimension 400 PBX system complete with all 
allied equipment and options to meet GOVERNMENT requirements. 

2. To contract all work, material, and services required to carry out this 
Agreement. 

8. To contract in accordance with the laws of such STATE, and under those 
regulations within the Armed Services Procurement Regulation which are appli- 
cable to Federally-assisted programs. All such contracts and change orders and 
contract modifications shall be subject to prior approval by the GOVERNMENT. 

4. To permit inspection of the system by representatives of the GOVERN- 
MENT. 

5. To supervise and be responsible for the continued provision of service au- 
thorized under this Agreement. 

6. To furnish certificates and invoices, satisfactory to the GOVERNMENT, for 
the GOVERNMENT’s cost of service as set forth in Appendix “A” of this 
Agreement. 

7. To maintain an accounting system for the total cost of the system accept- 
able to the GOVERNMENT. 

8. The STATE agrees that in return for funds paid to it by the GOVERN- 
MENT, it shall be monetarily accountable and shall reimburse the GOVERN- 
MENT a proportionate share of the funds expended for capital equipment in the 
event the telephone company fails or refuses to provide the subject services. That 
is to say, the term of the Agreement years shall be divided into the capital invest- 
ment and this amount shall be multiplied times the remaining years of the con- 
tract term at that time when the telephone company fails or refuses to provide 
communication services and this amount shall be reimbursed to the FEDERAL 
GOVERNMENT. 
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ARTICLE II. The GOVERNMENT Agrees: 

1. To contribute Federal funds, subject to the availability of such funds, to 
support the initial installation of the system, all AUTOVON charges, all recur- 
ring and toll charges except those recurring and toll charges incident to Training 
Site and Service Contract administration and charges of any nature that are 
funded through Inter Service Support Agreements or funded from other than 
Federally appropriated funds. 

2. To make payment direct to the commercial communications carrier all costs 
incurred by the State in furnishing such services, supplies and equipment under 
this agreement. Further, it is the mutual intent of the parties that at that time 
when the STATE has incurred these costs the Federal grants funds shall be 
deemed STATE funds subject to STATE laws and regulations pertinent thereto. 


Appendix A of the contract contains the “Tier A” capital recovery 
expenses for the equipment allocable to and payable by the Govern- 
ment. 

Advance payments generally are prohibited by the provisions of 
31 U.S.C. § 529 (1970), which provides as follows: 

No advance of public money shall be made in any case unless authorized by 
the appropriation concerned or other law. And in all cases of contracts for the 
performance of any service, or the delivery of articles of any description, for the 


use of the United States, payment shall not exceed the value of the service 
rendered, or of the articles delivered previously to such payment. * * * 


As NGB acknowledges, we held in General Telephone Company, 
supra, specifically with regard to telephone communication service 
“tier-pricing,” that “any leasing scheme which obligates the Govern- 
ment to pay the contractor’s entire capital cost at the outset of the 
lease is contrary to the statutory limitations of 31 U.S.C. § 529.” 


NGB, however, advances two lines of reasoning to support the con- 
clusion that the “Federal-State Agreements” do not violate the prohi- 
bition against advance payments. First, it is argued that the “Federal 
funds pass to the State and become State funds prior to, or con- 
current with, the payments to the telephone company [and thus] 
State, not Federal law, governs these expenditures.” Second, the fact 
that a State, and not a private contractor, is the recipient of these 
advance payments in this case is urged as a distinguishing feature. 

With regard to NGB’s first argument, we stated in 42 Comp. Gen. 
631 (1963) : 


Article I, section 8, of the United States Constitution confers on the Congress 
the power to provide for the organizing, arming, and discipling the militia, and 
for governing such part of them as may be employed in the service of the United 
States, reserving to the States, respectively, the appointment of the officers and 
the authority of training the militia according to the discipline prescribed by 
Congress. In conformity with that authority Congress has enacted laws providing 
for the supplies necessary to uniform, arm, and equip the National Guard, and 
has provided funds for that purpose by annual appropriations. 


In this case, as there, the moneys so appropriated by Congress are 
being disbursed by a finance officer of the United States pursuant to 
Federal statutes and regulations. The purchase by the United States 
of the telephone communication services from the State, acting 
through its subcontractors, is to be consummated under a Federal con- 
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tract executed by a contracting officer of the United States, and pay- 
ment is to be effected by a check drawn on and paid by the Treasurer 
of the United States from funds on deposit in the United States 
Treasury. Such contractual payments by the United States from 
Federal annual appropriations for National Guard operations and 
activities are not grants to the State. See 42 Comp. Gen., supra. Rather, 
as the contract is for the use of the United States, obligating appro- 
priated funds of the United States, 31 U.S.C. § 529, by its very terms, 
is controlling since the “Federal-State Agreements” would bind the 
United States to an advance of Federal public moneys to a contractor, 
a State government, for the performance of a service. In view thereof, 
it cannot be said that the appropriated funds allocated for the opera- 
tion of the National Guard are not subject to the statutory prohibition 
against advance of public moneys contained in 31 U.S.C. § 529. 

Secondly, NGB questions whether, in view of the fact that a State 
is the proposed recipient of the advance payments, “is this not an 
authorized exception to 31 U.S.C. § 529, based on the rationale of the 
decision in 57 Comp. Gen. 399 (1978) and the prior decisions cited 
therein?” In that case, we held that advance payments to a State 
for rental of State-owned land was not in contravention of the prohibi- 
tion against advance payments in 31 U.S.C. § 529 since a State was 
the recipient. An examination of that decision, however, along with 
the others cited therein, reveals that this exception to the prohibition 
against advance payments has only been invoked where the State 
was furnishing noncommercial services reasonably available only from 
the State. 39 Comp. Gen. 285 (1959) (sewer service charge) ; B—118846, 
March 29, 1954 (expenses of State Water Commissioner administering 
Indian irrigation project pursuant to court order) ; B—109485, July 22, 
1952 (repair, operation, and maintenance of roads in conjunction with 
permanent transfer of Federal roads to County) ; B-65821, May 29, 
1947 (State court fees and other items of expenses required to litigate 
in State courts in compliance with the requirements of State law) ; 
B-36099, August 14, 1948 (lease of State lands) ; and B-35670, July 19, 
1943 (State forest fire prevention and suppression services). We have 
never applied this exception to situations where the proposed services 
to be contracted for and provided by a State are generally and com- 
mercially available in the marketplace. We do not believe that such 
an extension of this exception is warranted or justified. If a State, as a 
contractor, enters the domain of commerce, by proposing to provide 
services that are freely and readily available in the commercial mar- 
ketplace, it must also be subject to the same laws governing private 
providers of such services. 

Accordingly, the advance payments may not be made for the leasing 
of the telephone services in question. 
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[ B-191806 } 


Contracts—Protests—Timeliness—Filing in Other Than General 
Accounting Office—Agency Consideration of Untimely Protest— 


Dismissal by GAO 


Procuring agency’s consideration on the merits of protest not filed within the 
time limits established by General Accounting Office’s (GAO) Bid Protest Pro- 
cedures does not preclude GAO from dismissing protest when subsequently filed 
with it. Protest of cancellation of IFB initially filed with procuring agency more 
than 10 working days after protester knew the basis therefor, but filed with 
GAO 4 days after agency’s denial of protest, is dismissed. 


In the matter of Virginia Abrasives Corporation, October 23,1978: 


On January 19, 1978, the General Services Administration (GSA) 
issued invitation for bids (IFB) No. CHN-FT-78-028 for 54 items 
of coated abrasives. The procurement was totally set aside for those 
firms which qualified as labor surplus area (LSA) concerns “at the 
time of bid opening and time of award” either by submitting with 
their bids evidence that they were “certified eligibile” by the Depart- 
met of Labor (DOL) or by agreeing to substantially perform the con- 
tract in areas designated as “labor surplus” by the DOL as of the 
proposed date of award. In the latter instance, the bidder was required 
to identify in its bid the geographical areas in which it proposed to 
perform the contract. 

At the time of issuance of the IFB, DOL had identified 1,171 
geographical areas as eligible for LSA set-aside consideration. Vir- 
ginia Abrasives Corporation (VAC), along with four other bidders, 
bid upon 17 items (1-5, 9-12, 13-15, 17-18 and 22-24). VAC’s bid did 
not contain evidence of certification and the designated production 
area, Petersburg, Virginia, had not been classified as a labor surplus 
area by DOL. Thus VAC was determined to be ineligible for award. 
One other bidder was also ineligible for award as it provided neither 
a certification nor did it designate where the work would be done. Of 
the three remaining bidders one, Industrial Abrasives Co. (IAC), was 
initially eligible since it submitted evidence that it had been “cer- 
tified eligible” by DOL. However as a result of the change in regula- 
tions described below it too became ineligible. 

On the same day that bids were opened in the instant case, DOL pub- 
lished new regulations governing eligibility for LSA set-asides super- 
seding the previous regulations contained in 29 Code of Federal Regu- 
lations (CFR) Part 8. The new regulation reduced the number of 
eligible LSA’s from 1,171 to 453. The new regulations also removed the 
certification program upon which IAC had solely relied to qualify pur- 
suant to the terms of the IFB. Thus, although IAC would have been an 
eligible bidder at the time of bid opening it could not have been an 
eligible bidder at the time of award, i.e., on or after March 3, 1978, 
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since in accordance with the IFB provisions, it had to qualify as a labor 
surplus area concern at time of award. 

The remaining two bidders were eligible for award since both had 
designated areas which were on the old and new lists of labor surplus 
areas. However, neither of these bidders bid on one item and only one 
of them bid on four other items at prices averaging 36 percent higher 
than the previous year’s contract. On the remaining 12 items, the low 
eligible bid ranged from three to 35 percent higher than the previous 
year’s contract. 

In view of the effect which the new DOL regulations had upon com- 
petition, the contracting officer cancelled the set-aside IFB and re- 
solicited on an unrestricted basis. VAC, the low bidder for these 17 
items, protested the cancellation to GSA. 

VAC has not disputed the contracting officer’s assertions that three 
of the five bidders (including VAC) were not eligible for award under 
the original solicitation and that the prices offered by the two remain- 
ing eligible bidders averaged 20 percent higher than the previous year’s 
contract. VAC’s primary desire appears to be to protect its low bid from 
competition upon resolicitation : it suggested to GSA that “the award 
be based on the prices as originally submitted by all companies.” (In 
fact, upon resolicitation, VAC was underbid by IAC, whose prices 
were on the average 2 percent lower than the previous year’s contract. ) 

GSA has argued that not only was the cancellation of the IFB and 
resolicitation a proper exercise of discretion, but that VAC’s protest 
of the cancellation of the original solicitation was untimely. We agree. 

VAC received notice of the cancellation of the solicitation on March 
27, 1978, and protested to the agency by letter dated April 11, 1978. The 
agency denied VAC’s protest by letter dated April 19, 1978. Within 4 
days of its receipt of this letter, VAC filed a protest with our Office. 

Section 20.2(a) of our Bid Protest Procedures, 4 C.F.R. part 20 
(1977), provides that when a protester initially files its protest with the 
contracting agency, that protest must be timely filed. In this case, the 
applicable period for timely filing, as noted in section 20.2(b) (2), is 
within 10 working days after the basis for protest is known. VAC knew 
of the basis for its protest on March 27, 1978, but did not send its letter 
of protest to the agency until April 11, 1978, or more than 10 working 
days after the basis of the protest was known. Consequently, VAC’s 
protest to our Office is untimely. 

VAC argues that since GSA responded to its protest on the merits, 
despite its untimeliness, our timeliness rules have in effect been waived. 
However, a procuring agency cannot waive the procedures established 
by our Office which govern our consideration of bid protests. Therefore, 
an agency’s consideration on the merits of a protest not filed within the 
time limits established by our procedures does not preclude our later 
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dismissal of a protest filed with us. We also note that the circumstances 
of this case are similar to those in Western Filament Inc., B-192148, 
September 25, 1978, 78-2 CPD 226, in which we upheld an agency’s 
cancellation of an IF'B and resolicitation following the March 3, 1978 
change in labor surplus policy. 


[ B-191130] 


Contracts—Data, Rights, etc.—Status of Information Furnished-— 
Unsolicited Proposals—Value Engineering Proposals 


Claimant’s unsolicited value engineering proposal recommending that Defense 
Logistics Agency require the faucets it procures be constructed of zince-based ma- 
terial constitutes mere suggestion and is not within the exclusive list of intel- 
lectual property which can be purchased by the Department of Defense under 
10 U.S.C. 2886 (1976). 


Estoppel—Against Government—Not Established 


Since agency officials had no authority to contract for purchase of suggestion, 
doctrine of estoppel is not for application. 


In the matter of Claim of A Better Way, Inc., October 24, 1978: 


A Better Way, Inc. (ABW) has submitted claims for $25,896.90 
and $3,500 for several unsolicited Value Engineering (VE) pro- 
posals which were submitted by ABW under the provisions of Armed 
Services Procurement Regulation (ASPR) (now Defense Acquisi- 
tion Regulation (DAR)) §1-1708 (1976 ed.). The case turns on 
whether the Court of Claims’ decision in Grismac Corporation v. 
United States, 556 F.2d 494 (Ct. Cl. 1977) is controlling. 

On May 20, 1976 ABW began submitting to the Defense Logistics 
Agency (DLA) the first of several unsolicited VE proposals. All ex- 
cept one of them deal with the material used in fabricating faucet 
handles used on lavatories and sinks purchased by DLA. 

At that time, DAR/ASPR 1-1708 (1976 ed.) provided for con- 
sideration of an unsolicited VE proposal with regard to a supply or 
service for which the proposer company did not have a current con- 
tract. Such proposals under the regulation must have provided for 
reduction of costs without impairing essential functions or charac- 
teristics of the supply or service. The Government could purchase an 
unsolicited VE proposal; however, the contract price could not exceed 
20 percent of the savings. 

To date, DLA has accepted and contracted for three of ABW’s 
unsolicited VE proposals covering sinks or faucets under four Na- 
tional Stock Numbers (NSN). The instant claims arise out of three 
VE proposals dated March 18, 1977, and one dated July 8, 1976, con- 
cerning sinks or faucets under four other NSN’s. 
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ABW’s VE proposals concerned the fact that DLA’s purchase de- 
scriptions required that faucet handles be made of chrome-plated brass. 
ABW proposed that chrome-plated zine alloy faucet handles would 
meet the Government’s minimum needs; foster more competition due 
to the nonavailability of brass to some lavatory suppliers; and reduce 
the costs of the faucets significantly. ABW’s proposals are grounded 
on the fact that the plumbing industry has long recognized the inter- 
changeability of brass and zinc alloy in faucet handles. The Federal 
Specifications, under which purchase descriptions were issued, merely 
allowed, but did not require, zinc alloy to be substituted for brass on a 
procurement by procurement basis. Consequently, the effect of ABW’s 
proposals was to have the Government make mandatory what had 
been a permissive use of zinc alloy for faucet handles. 

DLA initially rejected ABW’s three VE proposals of March 18 
because the agency determined that its earlier acceptance and pur- 
chase of similar VE proposals from ABW regarding the material to 
be used in faucet handles entitled it to use the idea for other faucets 
in the supply system. The agency changed that determination when 
it was informed by ABW that it had been advised by a DLA VE 
official to submit separate VE proposals for each NSN item affected. 
DLA then proceeded to evaluate the proposals. DLA finally rejected 
the VE proposals by letter dated November 29, 1977, which indicated 
that in view of the Grismac decision handed down on May 18, 1977, 
DLA had no legal authority for compensating persons for suggestions 
made. 

ABW’s July 8, 1976 VE proposal was ultimately rejected for the 
same reason. However, prior to DLA’s January 24, 1978 rejection of 
the VE proposal, DLA discovered that management authority for the 
item affected had been transferred to the General Services Administra- 
tion (GSA). It is reported that GSA takes the position that it has no 
authority to compensate anyone for an unsolicited VE proposal and 
suggests that DLA pay ABW. 

In reports submitted to this Office in connection with the March 18 
and July 8 VE proposals the contracting officer takes the position that 
ABW’s claims not. be paid in both instances because DLA lacks the 
authority to pay for unsolicited ideas. In the case of the July 8 pro- 
posal, rejection of the claim is also urged because the actual benefit, if 
any, was bestowed upon GSA rather than DLA. In connection with the 
March 18 proposals the contracting officer maintains that DLA had 
a right to use this idea because it had been purchased under earlier VE 
proposals from ABW. DLA Headquarters takes the position that the 
claims must be decided without the benefit of Grismac v. United 


States, supra, because that case was decided under an earlier version 
of DAR/ASPR 1-1708 (1976). 
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The first issue to be decided is whether Grismac is applicable here, 
because, as DLA points out, the DAR/ASPR provision which was 
interpreted and applied in Grismac was an earlier version and not the 
same as DAR/ASPR 1-1708 (1976 ed.). It is our view, as discussed 
below, that Grismac was decided on a ground which makes the DAR/ 
ASPR provision immaterial. 

In GKS, Inc., B-187593, June 26, 1978, 78-1 CPD 461, we considered 
the rationale on which Grismac was decided. We held that the court 
relied on the prohibition implicit in 10 U.S.C. § 2386 (1976) that only 
intellectual property specified in that section could be purchased with 
appropriated funds. 10 U.S.C. § 2386 (1976) allows Department of 
Defense officials to purchase the following types of intellectual prop- 
erty: 

* * * * * * 


(1) Copyrights, patents, and applications for patents. 

**(2) Licenses under copyrights, patents, and applications for patents. 

“(3) Designs, processes, and manufacturing data. 

(4) Releases before suit is brought, for past infringement of patents or copy- 
rights.” 


Both Grismac’s and GKS’ proposals were held to be outsidé the 
scope of 10 U.S.C. § 2386 (1976), because they were actually sugges- 
tions and not classifiable as copyrights, patents, designs, processes, or 
manufacturing data. Grismac, for example, had recommended various 
changes in the size and grade of plywood used in wooden pallets serv- 
ing as bases for storing and handling boxed ammunition. We find 
that the proposals made by ABW in this case to be mere suggestions 
and also not within the rubric of 10 U.S.C. § 2386 (1976). 

However, DLA maintains that the provisions of DAR/ASPR 
1-1708 (1976 ed.) (this section has been deleted by Defense Procure- 
ment Circular 76-9, August 30, 1977) which specifically provided for 
the submission of unsolicited VE proposals supplies the regulatory 
authority for payment which was lacking when the Grismac case was 
decided. The regulation in effect during Grismac merely provided 
that unsolicited proposals could be purchased on a case by case basis 
in accordance with 10 U.S.C. § 2386 or Part 9 of ASPR, (a section 
which concerned rights in technical data). 

We do not believe that the existence of DAR/ASPR 1-1708 (1976 
ed.) has any effect on the Grismac holding. Although the court 
searched the regulations for provisions which could be interpreted as 
permitting the purchase of unsolicited ideas, the decision was firmly 
based on 10 U.S.C. § 2386 (1976) which, of course, supersedes any 
inconsistent regulation purporting to govern this subject. In this 
regard the court states in pertinent part: 


The trial judge does not advert in his opinion to § 2386 (though it is mentioned 
in the findings). He deduces authority to contract, which implicitly he agrees is 
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necessary if plaintiff is to recover, from a melange of ASPR provisions. Should 
statutory authority be lacking, ASPR could hardly supply it, but no doubt a long 
established ASPR provision interpreting a statute would aid us in construing 
that statute should we find an ambiguity. * * * Id. at 498 


Although DAR/ASPR 1-1708 (1976 ed.) did provide a more elabo- 
rate scheme for the submission and approval of unsolicited VE pro- 
posals, it does not specifically provide that mere suggestions which 
do not meet the criteria set forth in 10 U.S.C. § 2386 (1976) could be 
purchased by the agency. It is clear, therefore, that the Grismac case, 
which holds that 10 U.S.C. § 2386 (1976) prohibits Defense Agencies 
from expending appropriated funds for the purchase of suggestions, 
governs this matter despite the existence of DAR/ASPR 1-1708 (1976 
ed.). See Grismac, supra. 

As in this case, the protester in GXS, supra, argued that the Gov- 
ernment was estopped to deny the existence of an agreement to pay 
the company for its VE proposal. In that case, we stated that the 
protester, in order to establish an estoppel, had to meet the threshold 
requirement that the agreement to be established must be within the 
scope of the authority of the responsible Government officials. Zmeco 
Industries, Inc. v. United States, 485 F. 2d 652 (Ct. Cl. 1963). As the 
court stated in Grismac, supra, at page 499: 

* * * Defendant’s officials, high or low in the Department of Defense, did not 
have authority to make express contracts obligating appropriated funds for the 
purchase of suggestions * * *, 

Accordingly, a case for estoppel cannot be made in this instance. 

The claims are therefore denied. 


[ B-191949 J 


General Accounting Office—Jurisdiction—Contracts—Options 


Rule that General Accounting Office (GAO) will not question under Bid Protest 
Procedures manner of exercise of option applies only to protest filed by incum- 
bent contractor complaining that option in its contract should have been exer- 
cised. Protest by firm interested in competing for requirement covered by contract 
option will be considered. 


Contracts—Options—Not to be Exercised—Requirements to be 
Resolicited 


Where purchase option price was not evaluated in awarding initial contract but 
added by subsequent contract modification, procedures followed in exercising pur- 
chase option should comport as much as possible with competitive procurement 
norm. Interested suppliers should be afforded adequate notice and fair opportu- 
nity to have products and prices evaluated and normally this should be accom- 
plished through competitive procurement. 


Procurement—Solicitation for Informational Purposes—Demon- 
stration Tests—Unduly Restrictive of Competition—Computers, 
ete. Acquisition 


Procedures established for potential suppliers to demonstrate equipment were 
unduly restrictive because agency made no apparent effort either to examine 
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whether acceptability of equipment could be established through simulation test- 
ing techniques as requested by protester or to attempt to provide access to Gov- 
ernment equipment to facilitate testing. GAO recommends that protester be 
permitted to show acceptability of equipment, particularly in view of alleged 
successful performance of recent similar contract with other agency. 


In the matter of KET, Incorporated, October 27, 1978: 


KET, Incorporated protests the issuance and terms of a notice is- 
sued by the Internal Revenue Service (IRS) and published in the 
Commerce Business Daily (CBD) seeking firms willing to perform 
a demonstration test of plug-to-plug memory equipment compatible 
with central processing units (CPU) in operation at the IRS. 

The May 3, 1978, CBD notice read as follows: 

7O—MEMORY, compatible with Control Data Corporation (CDC) 3500 CPU, 
[in accordance with] the following requirements : 

1. Proposed memory must be plug-to-plug compatible with existing CDC 3500 
CPU’s. No software or hardware changes, however minor, will be allowed. 

2. Proposed memory must be demonstrated at a site other than the IRS by 
1 Jul 78, and the demonstration test must be conducted on a CDC Model 3514-4 
CPU. The Government shall be provided sufficient documentation on the pro- 
gram(s) (e.g., source listings) to determine the validity of the demonstration 
test. Further, offerors shall provide copies of the program(s) to the Government 
for the purpose of conducting a “head-to-head” test between the respondent’s 
memory and the existing CDC memory. 

3. Respondents * * * will be required to develop test program(s) which * * * 


produce hardcopy output which will enable the Government to determine memory 
timing/throughput rates. 


* * % o* * * * 


The request is for information and planning purposes only. The Government does 
not intend to award a contract on the basis of this request, nor will the Govern- 
ment pay for information provided in response to this request. 


This matter is the subject of a suit filed by KET in the Federal 
District Court for the District of Columbia, in which KET seeks to 
enjoin the IRS from awarding any contract for or exercising existing 
options to purchase CDC 3500 memory except upon the basis of a 
fully competitive solicitation for such memory. A temporary restrain- 
ing order, preventing the Government from proceeding in this matter 
before October 30, 1978, or until the matter could be earlier considered, 
was issued by the United States Court of Appeals for the District of 
Columbia. The case is for consideration under § 20.10 of our Bid Pro- 
test Procedures, upon requests for our opinion by both the District 
Court and Court of Appeals. See, e.g., Dominion Engineering Works, 
Lid., et al., B-186543, October 8, 1976, 76-2 CPD 324. 

By way of background we note that KET previously protested sole 
source procurement from CDC for various equipments but has been 
frustrated in its attempts to compete for IRS’s requirements. In deny- 
ing a prior protest by KET we took special note of IRS’s advice “that 
it is making every reasonable effort to minimize the competitive ad- 

vantage which CDC may enjoy on the follow-on solicitation.” We have 
assumed that the above CBD notice is in furtherance of that advice 
even though the request was for information and planning purposes. 
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As we view the CBD Notice, the IRS required only a general demon- 
stration of capability. It did not delineate specific tests to be performed. 
Moreover, the test programs were to be written by the manufacturer. 
Any test would have sufficed, provided it was reasonably adequate to 
validate the various functions performed by the proposed replacement 
memory and provided it permitted the IRS to determine timing and 
throughput rates from the resulting hardcopy data. Copies of the 
programs and related documentation were to be provided to permit the 
IRS to generate comparable data using its existing Control Data 
memory, for purposes of comparison. 

Until this case came on for hearing in the District Court on KET’s 
motion for a temporary restraining order, KET believed, and main- 
tained before our Office, that the IRS’s purpose in conducting the dem- 
onstration for information and planning was misleading and that, in 
fact, the Notice of Demonstration was contrived as a means of assuring 
that a new contract be awarded to Control Data on a sole-source basis. 
In addition to challenging the demonstration procedure adopted by the 
IRS as amounting to improper prequalification, KET argued that in 
the unusual circumstances presented here the IRS should have facili- 
tated the demonstration by allowing it to demonstrate the acceptability 
of its product through simulation, or by making available one of the 
CDC 3500s in use at the IRS. 

KET states that it is the leading third-party vendor specializing in 
Control Data compatible equipment. It is the offspring of International 
Time Sharing Services (ITSS), formed to provide engineering support 
of ITSS Control Data 3000 series equipment. KET states that its 5350 
memory was designed to support the CDC 3500 and has been proven in 
applications supporting CDC 3300 equipment through minor changes 
to interface logic required to slow down the memory to meet the lower 
speed of the CDC 3300. Except for speed, KET explains, there is little 
difference between the CDC 3500 and 3300 equipment. 

KET has at no point questioned the IRS’s right to require that it be 
satisfied that proposed equipment will meet its needs, including bench- 
marking of equipment. However, the protester argues that its product 
has been fully proven through use of memory testing equipment which 
it has developed. This includes, we understand, substantial operating 
time supporting an in-house but smaller CPU configured to emulate 
performance characteristics of the CDC 3500. Central processing units 
are expensive. Simulation, KET argues, is an entirely appropriate and 
proper means of demonstrating equipment compatibility, at least in re- 
gard to normal applications. 





Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 41 


Not only does KET contend that simulation should have been permit- 

ted, but it argues that the IRS could have taken advantage of the facili- 
ties and services provided by the Federal Computer Performance 
Evaluation and Simulation Center (FCPESC). At the very least, KET 
believes, the IRS could have attempted to obtain the use of these facili- 
ties or it could have recognized, as the Air Force has done, that cireum- 
stances may preclude economical duplication of testing facilities by 
other Governmental and private organizations. In this regard, the De- 
partment of the Air Force has stated that it will permit nongovern- 
mental. users to test equipment at Air Force facilities on a workload 
permitting basis, when: (1) required services are not reasonably avail- 
able through private industry sources, (2) testing can be performed 
without. additional manpower, (3) the Government is reimbursed for 
all direct and indirect costs, and (4) the business requesting the test 
indemnify the Government against certain types of losses. See Notice, 
43 Federal Register 22030, adding part 835 to 32 CFR, ch. 7C. 

Prior to KET’s filing of its complaint in the District Court, the con- 
tracting officer sought to argue that the Notice of Demonstration was 
“not a solicitation for goods or services [but] was only a request for 
demonstrations of memory units compatible with the CDC 3500 CPU’s 
currently installed” at IRS. IRS’s stated purpose in requiring the 
demonstration involved nothing more than a desire to simply test the 
market, z.e., “to [try] to discover if there is other compatible memory.” 
In this connection IRS counsel acknowledged that: 


* * * Should the results of this demonstration indicate that compatible memory 
is available, and should the [IRS] develop a requirement for such momory, present 
plans call for the [IRS] to conduct a competitive procurement * * *, “Supple- 
mental Legal Memorandum” dated and submitted to GAO on August 11, 1978. 

Throughout, KET has contended that the IRS was being less than 
candid because the current contract with CDC would expire on Octo- 
ber 31, 1978, unless some action were taken. As documents received in 
our Office since the case was filed in the District Court indicate, IRS 
counsel knew or should have known that in fact no responses were re- 
ceived to the Notice of Demonstration from any potential offeror. 
Moreover, on August 15, 1978, the Contracting Officer executed Deter- 
mination and Findings (D & F) to justify the exercise of options to 
purchase the existing CDC equipment in connection with a request for 
a Delegation of Procurement Authority from the General Services Ad- 
ministration (GSA). 

As indicated, KET takes exception to the exercise of the options, 
asserting that it could compete were it only given a fair opportunity. 

While we do not review contract administration matters pursuant to 
our bid protest procedures, we pointed out in 7.G. Peters & Company, 
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B-183115, September 27, 1976, 76-2 CPD 284, that we will consider 
protests against the exercise of contract options when it is alleged that 
such action is or would be contrary to applicable regulatory provisions 
governing the exercise of options. Moreover, this Office considers pro- 
tests which assert that a procuring activity’s actions in modifying or 
extending a contract violate the statutory requirement for competitive 
procurements and deprive the protester of its right to compete for the 
Government’s business. American Air Filter Co—DLA request for re- 
consideration, 57 Comp. Gen. 567 (1978), 78-1 CPD 443; /ntermem 
Corporation, B-187607, April 15, 1977, 77-1 CPD 263. 

As first revealed in Court, IRS intends to purchase the existing Con- 
trol Data equipment by exercising purchase options under the existing 
contract, in liew of competing its requirement. The reasonableness of 
option prices should be determined at the time the option is to be exer- 
cised, as a matter of sound procurement practice, just as any bid must 
be evaluated for price reasonableness before award. Admittedly, the 
Federal Procurement Regulations (FPR) contain no provision com- 
parable to Defense Acquisition Regulation (DAR) § 1-1505, which 
directs steps to be taken by a contracting officer before an option is 
exercised. Specifically, DAR §§ 1-1505(d), (e) require that exercise 
of the option be justified on the basis of the results of a new solicitation, 
unless: (1) an informal market survey or examination or readily 
ascertainable established prices clearly indicate that better terms can- 
not be obtained, or (2) the time available is so short that option terms 
can be shown to be the best available, considering factors such as market 
stability and available time, and the usual duration of such contracts. 
In the absence of specific regulations relating to the exercise of options, 
the statutory and regulatory mandate that awards be made competi- 
tively imposes, we believe, several fundamental requirements which 
should have been applied in this instance. 

In analogous circumstances we have recently stated, concerning the 
application of the competition statute to contract modifications, that : 

The impact of any modification is in our view to be determined by examining 
whether the alteration is within the scope of the competition which was initielly 
conducted. Ordinarily, a modification falls within the scope of the procurement 
provided that it is of a nature which potential offerors would have reasonably 
anticipated under the changes clause. American Air Filter Co—DLA Request for 
Reconsideration, supra. 

Whether sufficient concern for competition is shown in exercising 
an option depends in our view on the circumstances from which the 
option arose as well as upon the actions taken by the Government in 
determining that it should be exercised. In those instances where the 
option price was not evaluated in making the initial award but was 
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only added by a subsequent modification to the contract, the procedures 
followed in exercising the option should comport, as much as possible, 
with the competitive norm of Federal procurement. This requires that 
potentially interested suppliers be afforded adequate notice of and a 
fair opportunity to participate in the evaluation of their products and 
prices. See, ¢.g., General Electrodynamics Corporation—Reconsider- 
ation, B-190020, August 16, 1978, 78-2 CPD 121. 

Moreover, pricing normally can be adequately assessed only through 
competition. Olivetti Corporation, B-187369, February 28, 1977, 77-1 
CPD 146. Regarding the use of prequalification techniques in connec- 
tion with the exercise of an option, we have held that an agency is 
not required necessarily to solicit prices to ascertain whether to exer- 
cise an option provided it can fairly determine without doing so that 
no other firm could meet one or more of its essential requirements. 
Consolidated Airborne Systems, Incorporated, B-177758, July 10, 
1974, 74-2 CPD 15. 

We recognize that we have expressed doubt about, or have discour- 
aged, the use of option testing procedures. See, for example, the con- 
cern we expressed as to whether it would be “sound procurement policy 
for the Government to put itself in a position where bids are requested 
solely for the purpose of determining whether an available option 
price can be bettered.” 41 Comp. Gen. 682, 687 (1962). However, we 
believe that the better and sometimes only effective method of deter- 
mining whether the exercise of an option is appropriate is to submit the 
requirement to the test of competitive bidding. See, e.g., B-173141, 
October 14, 1971. Where competition is solicited for such purposes, of 
course, offerors should be advised of the purpose for which pricing 
is sought. B-173141, supra; B-173376, August 16, 1971. 

Although, as the IRS states, the CDC contract was initially awarded 
in 1970, the purchase option credits—and indeed, the installation of 
CDC 3500 equipment—resulted from Modification 42 issued in 1974. 
KET suggests that the modification was itself improper, citing our 
decisions in American Air Filter, supra. Regardless of the propriety 
of the action taken in 1974, it is clear that the purchase option pricing 
is not the result of or tested by a competitive procurement. 

Even though in this case the D & F never quite says so, it is clear 
that IRS seeks to justify the exercise of the CDC option on the basis 
of the absence of competition because of KET’s (or anyone else’s) 
failure to respond to its request for a demonstration. If this is not 
what was meant, the D & F is deficient because no relative cost justi- 
fication was included—only a finding by the contracting officer that 
to exercise the purchase option this year would save the Government 
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$530,000 over what it would pay CDC if such action were taken next 
year. KET states that IRS would save substantially more than that by 
leasing KET equipment and that it would be less expensive for the 
Government to lease or buy KET equipment now than it would be 
to exercise the CDC options. The IRS evidently has not done a market 
(2.e., price) analysis, and in any event, does not contend otherwise. 

Concerning the reasonableness of the demonstration requirement, 
the IRS denies any intent to unduly restrict competition. It asserts 
that because of prior unfortunate experiences with unproven pe- 
ripheral equipment it believes it can consider only equipment which is 
in its opinion fully proven. 

In KET’s view, the IRS’ actions are little more than a disguised 
attempt to eliminate it from consideration. On August 31, 1978, KET 
was awarded a contract by the Walter Reed Army Institute of Re- 
search (Walter Reed) to install KET 5350 memory to support a 
CDC 3500 located at the Walter Reed Army Medical Center in Wash- 
ington, D.C. The KET equipment has been installed. KET’s counsel 
stated in the District Court that this equipment is now operating as 
intended. Had the IRS been interested only in surveying the market 
without immediate procurement ramifications, it could have agreed (as 
it has not) to extend the testing period sc that KET could make use 
of the CDC 3500 located at Walter Reed. Moreover, KET complains, 
it made every reasonable effort to locate a CDC 3500 which it could 
use to perform the demonstration test. As stated before our Office, 
KET has always been willing to purchase CDC 3500 operating time as 
required to satisfy any doubt the IRS may have regarding its equip- 
ment. 

We do not find it surprising that KET has not previously demon- 
strated or tested the KET 5350 on a CDC 3500, notwithstanding that 
the 5350 memory was designed for CDC 3500 applications. We hardly 
would expect manufacturers to purchase a mainframe to test every 
memory application they seek to develop. Not only are mainframes 
expensive, but the CDC 3500 apparently is not in current production. 
As KET states, approximately 50 units were manufactured by Control 
Data. Of the 40 units KET has been able to locate, 19 are controlled 
by the United States, eleven of which are operated by the IRS. Thir- 
teen units not operated by the United States are located outside the 
United States. The remaining 8 are used by state governments, or by 
commercial and nonprofit organizations. By the extended IRS dead- 
line of July 31, 1978, KET was unable to come to an agreement with 
any known CDC 3500 operator as to terms under which KET could 
have installed and demonstrated its 5850 memory. 
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The IRS dismisses KET’s contentions that KET 5350 memory is 
compatible with CDC 3300 series equipment, and in any event believes 
that there is significant difference between CDC 3300 and CDC 3500 
compatible memory. As far as the IRS is concerned, only actual operat- 
ing experience on a CDC 3500 exactly like those used by the IRS will 
suffice and compatibility with the CDC 3500 cannot be established 
by simulation. In its opinion, demonstration of the memory on any 
other equipment or in any other testing environment could demon- 
strate at most that the equipment works only with that equipment or 
in that environment. 

The IRS seems to believe that it is sufficient that it simply claim 
that it possesses a reasonable basis for requiring the demonstration 
test or in insisting that simulation not be permitted. In our view the 
IRS has not carried its evidentiary burden once KET established— 
as we believe it has—prima facie support for its contention, in effect, 
that the demonstration procedures followed were unduly restrictive 
of competition. As we noted in American Air Filter Co—DLA Re- 
quest for Reconsideration, supra: 

While we believe that an agency’s opinion regarding technical facts is entitled 


to consideration, a conclusion by technical personnel regarding the legal implica- 
tions of their findings carries no more weight than any other conclusion of law. 


Although we do not suggest that it is improper for the IRS to 
insist that KET, or others, demonstrate by benchmark testing during 


the course of procurement that products perform as claimed, it nor- 
mally may be acceptable for a manufacturer in KET’s position to 
“prove” its equipment through simulation testing techniques. Simula- 
tion and related disciplines, including scaling and modeling, are a part 
of the engineer’s stock-in-trade. Cf., ¢.g., Applied Science & Tech- 
nology Index, v. 66, No. 8, 79-80 (September 1976) ; ¢d., 1831-1332 
(1977); Bibliography of Selected Rand Publications, “Computer 
Simulation” (Rand, 1972). We cannot accept uncritically the IRS’s 
contention that in no case is simulation acceptable regardless of how 
good it may have been, particularly where the actual equipment for 
determining the acceptability of competing products was either 
unavailable or the agency was unwilling to make it available. 

In our opinion, an agency seeking in good faith to foster maximum 
competition at least would have: (1) explored the possibility of per- 
mitting simulation data in liew of actual CDC 3500 experience or insist 
that firms demonstrate satisfactorily that simulation data could pro- 
vide assurance of equipment acceptability; (2) supported its refusal 
to consider CDC 3300 operating data by identifying the specific dif- 
ferences in capability which would have to be shown to be met, and 
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how those differences could be shown to have been overcome satisfac- 
torily; (3) provided a fuller explanation of its reasons for refusing 
to permit its own equipment to be used in conducting such a test, 
including scheduling information showing that possible use of the 
equipment was fairly considered but in fact was not possible. In the 
circumstances, IRS has given the appearance of creating unduly re- 
strictive testing requirements designed to frustrate the statutory 
requirement that maximum competition be obtained in awarding Gov- 
ernment contracts. In any event, we understand that at this time KET 
is able to demonstrate its equipment in operation at Walter Reed and 
we think it should be permitted to do so before IRS purchases the 
equipment from CDC. 

Although the IRS must be held accountable for its failure to dili- 
gently pursue a competitive follow-on contract, or to properly evaluate 
the purchase options, IRS’s actions have left it without a contract for 
necessary services and equipment. In our opinion, the IRS should 
negotiate with Control Data to extend the term of the existing con- 
tract, for such time as is reasonably required to permit a competitive 
procurement action to be conducted. In this connection, we note that 
by letter of October 20, 1978, GSA has granted a delegation of pro- 
curement authority to IRS to extend the existing lease on a month-to- 
month basis, but not for more than 6 months, in order to accomplish 
the competitive acquisition of the memory and disk subsystems. The 


authority granted by GSA requires, as a minimum, that KET plug 
compatible products be adequately considered. Moreover, inasmuch 
as GSA has refused to accede to IRS’s request for authority to exercise 
the subject purchase option, IRS cannot properly do so. We believe 
our decision of today is consistent with this GSA action. 

The protest is sustained. 


[B-133316] 


Appropriations—Deficiencies—Anti-Deficiency Act—Expenditures 
Beyond Administrative Control 

Agency is prohibited by Anti-Deficiency Act from making payments in excess of 
funding limitations. Fact that limitations must be exceeded to make contract 
payments because of fluctuation in currency exchange rates, and not through 


fault of agency, does not justify exceptions to Act. In such situation, agency must 
ask Congress for deficiency appropriation. 


In the matter of Currency Exchange Rate Fluctuations, October 31, 
1978: 


The Department of the Army has requested our opinion as to 
whether a violation of 31 U.S.C. 665 (1970), the so-called Anti-Defi- 
ciency Act, occurs when, in connection with contract payments to be 
made in foreign currency, a statutory or regulatory funding limitation 
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is exceeded due to fluctuations in the exchange rates for the foreign 
currency. 
The statute provides that: 


(a) No officer or employee of the United States shall make or authorize any 
expenditure from or create or authorize an obligation under any appropriation 
or fund in excess of the amount available therein; nor shall any such officer or 
employee involve the Government in any contract or other obligation, for the 
payment of money for any purpose, in advance of appropriations made for such 
purpose, unless such contract or obligation is authorized by law. 

* * * ae a i * 


(h) No officer or employee of the United States shall authorize or create any 
obligation or make any expenditure (A) in excess of an apportionment or re- 
apportionment, or (B) in excess of the amount permitted by regulations pre- 
scribed pursuant to subsection (g) of this section. 


The Army reports that : 


The problem arises from the minor construction, repair and maintenance of 
real property facilities where there are statutory or regulatory limitations or 
both on the obligation and expenditure of funds for such purposes * * * [A]t 
the time of entering into the contract, the amount of the contract is within both 
the statutory and any applicable limitations associated with the work in ques- 
tion. The contract requires payment in local [foreign] currency. Local currency 
is purchased at the time such currency is required to make payment to the con- 
tractor. At some point either during performance of the contract or before final 
payment to the contractor, due solely to a change in the exchange rate for local 
currency, payment of the full contract price to the contractor will result in 
exceeding either the regulatory or the statutory limitation or both. 


The Army believes that the statute is not violated in the above situa- 
tion as it “speaks in terms of an officer or employee of the United 
States making or authorizing an obligation under an appropriation 
or fund in excess of the amount available therein” and “certainly no 
one in the Army could be charged with having authorized or created 
an obligation or made payment of any sum in excess of the limitation 
or limitations” as the situation is the result of the workings of the 
international currency market which the contracting officer could not 
influence. The Army concludes that: 

[I]t is our position that even though ceilings subject to [31 U.S.C. 665] may 
be exceeded, as long as the fund limitation at the appropriation level is observed 
and the increase in price is caused solely by devaluation of the dollar, payments 
may be made under the contract and no reports of violation of [31 U.S.C. 665] 
need be processed. In such situations, it is difficult to believe the Congress in- 
tended to have individuals assume responsibility for exceeding limitations where 


those individuals are not in a position to influence the real cause of the limita- 
tions being exceeded. 


We cannot agree with the Army’s position. The statute prohibits an 
officer or employee of the United States from making “an expenditure 
* * * in excess of the amount available” under an appropriation. The 
Army now proposes to make payments in excess of the appropriation 
available because ceilings imposed by-statute or regulation issued pur- 
suant to 31 U.S.C. 665(g) have been exceeded through no fault of its 
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contracting officers. However, 31 U.S.C. 665 says nothing about why 
sufficient funds are no longer available; nor is it significant that the 
contracting officers are not at fault. The statute flatly prohibits such 
payments from being made. 

As the Army suggests, when a contracting officer finds that the 
dollars required to continue or make final payment on a contract will 
exceed a statutory limitation he may terminate the contract, provided 
the termination costs will not exceed the statutory limitations. Alter- 
natively, the contracting officer may issue a stop work order and the 
agency may ask Congress for a deficiency appropriation citing the 
currency fluctuation as the reason for its request. In this regard, we 
note that the general problem of exchange rate fluctuation was the 
subject of a recent report by this Office entitled “Better Program Man- 
agement Through Eliminating Exchange Rate Gains and Losses from 
DOD Budget Process,” ID-78-33, April 7, 1978. In the report, we 
recognized that contracts written in foreign currency had a significant 
effect on the budget process and stated “that the present method of 
seeking supplemental appropriations and reprogramming authority 
is not timely in dealing with the problems caused by fluctuations in 
the currency rates and it affects the orderly implementation of ap- 
proved programs.” We concluded that “[i]t would be desirable to 
provide for an alternative funding method to eliminate from the 
budgetary process exchange rate losses that are not predictable and 


have adversely affected Defense programs. This would also insure that 
the Department of Defense does not supplement its appropriations 
through gains derived from floating currency exchange rates.” We 
recommended that : 


* * * the Secretary of Defense seek legislative authority to initiate an alter- 
native funding method to eliminate exchange rate gains and losses from the 
Department of Defense’s budgetary process. Such legislation should require that 
the Secretary of Defense provide the Congress with an annual accounting of 
exchange rate transactions by country. The Department of Defense would con- 
tinue to be responsible to its oversight committees for justifying program expend- 
itures covered by the foreign currency transactions. 


We note that Title III of the Department of Defense Appropria- 
tion Act, 1979, Public Law 95-457, approved October 13, 1978 (92 
Stat. 1233), provides $500,000,000 for transfer by the. Secretary of 
Defense to or from certain appropriations available to the Depart- 
ment of Defense for fiscal year 1979 and thereafter “in order to main- 
tain the budgeted level of operations * * * and thereby eliminate sub- 
stantial gains and losses to such appropriations caused by fluctuations 
in foreign currency exchange rates * * *,” Thus, it appears that the 
problems referred to in our report and which have been of concern to 
the Army should not arise in the future. 
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